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The Department of Economic and Socia Affairs of the United Nations Secretariat is
avital interface between globa policies in the economic, social and environmental
spheres and national action. The Department works in three main interlinked aress:
(i) it compiles, generates and analyses a wide range of economic, social and
environmental data and information on which States Members of the United
Nations draw to review common problems and to take stock of policy options;
(if) it facilitates negotiations of Member States in many intergovernmental bodies
on joint courses of action to address ongoing or emerging global challenges;
and
(iii) it advisesinterested Governments of the ways and means of trandating policy
frameworks developed in United Nations conferences and summits into
programs at the country level and, through technical assistance, helps build
national capacities.



Preface

This report is a culmination of three major initiatives of UNDESA:

1. Findings of six country studies, Bangladesh, China, India, Mongolia, Philippines and
Vietnam, that examined the relationships between globalization, growth and
institutional capacities. These country studies were funded by the UNDP Asia Bureau
with UNDESA providing the administrative and substantive backstopping.

2. Research outcomes of UNDESA's follow-up of WSSD (Copenhagen) that looked at the
effects of globalization on growth and equity.

3. Findings of a UNDESA/ UNESCAP regiona workshop, Follow-up of the World
Summit for Socia Development: State and Globalization and the Challenges for
Human Development, Bangkok, Thailand, 17-19 December, 2003.

Globalization is providing new opportunities to countries around the world through economic
liberalization, foreign investments and capital flows, technological exchange as well as
information flows. Many countries have made significant upward movements in achieving
economic development and in reducing poverty. However, the benefits of globalization and
liberalization did not seemed to have been shared equitably around the world, both across the
nations and within the nations. For example, nearly 1.5 billion people lack adequate access to
clean water. Inequalities between countries and among groups are increasing. People are
facing new threats to human security, such as the financial turmoil in East and Southeast Asia
during 1997-99 contributed to erosion of gains of poverty reduction in the region; insecurities
in jobs and reduction of state services deriving from public sector restructuring, spread of
HIV-AIDS, illicit trade in drugs and weapons, money laundering and environmental
degradation. The poor people and the poor countries are being marginalized within the rapidly
expanding global economy.

The role of the State is changing in many ways, in part as a response to greater economic
integration. In the past years there has been a shift from control-oriented to "steering role";
shift from direct production of goods and services to strategic planning and an "enabling"
environment; shift from government to governance with active participation of the civil
society and the private sector; focus on the protection of public goods including the
environment and human rights; increased focus on the issues of global governance; and
matching the capability of the State to its role.

From resource constraints to geographical locations of countries, the reasons for an inequitable
distribution of benefits of globalization vary from region to region and from one country to
another. One factor, however, is constant-state capacity is a necessary condition to make use
of opportunities provided by globalization and to protect the vulnerable groups and support
the human resources development in a society. While the State should continue to create
enabling environment for investments and rely on market mechanisms to achieve these
objectives, it's role in aleviating poverty, protecting the environment, and promoting human
rights should not be undermined. Furthermore, it is essential for effectively managing violent
conflicts, combating crime and corruption and for ensuring increasing gender equity and the
advancement of women.
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The aforementioned initiatives by UNDESA, namely the six country studies, aregional study
and the regional level consultations held in UNESCAP in Bangkok during 17-19 December,
2004 reinforce the need for an enhanced state capacity, highlighting a number of areas:

New frameworks and tools for political, administrative and financial transparency
and accountability including institutions and conventions against cross-border
corruption, and measures to combat domestic corruption;

Human resource development with emphasis on capacity and new skills of public
servants in such areas as trade negotiations, regional treaties, policy anaysisto
assess impact of globalization on the vulnerable groups and public goods;

Legal, judicial and regulatory frameworks for trade and investments including the
protection of property rights and access to justice for the poor;

Capacity to assess the socia and economic impacts of liberalization of trade and
investment palicies;

State capacity to negotiate with the WTO, regiona organizations and other trade
agreements as well as capacity to assess their impact on human rights and
environmental protection;

Mechanisms and frameworks for establishing partnerships among the public sector,
the civil society and the private sector; and

Access to and use of information technology in government - e-government as a
tool to achieve avariety of ends.

The report emphasizes the importance of a two inter-twined aspects of state capacity and
globalization. It focuses on tools and frameworks of accountability and transparency, as well
as judicial reforms and regulatory frameworks to cope with rapid globalization in a manner
that stimulates investors' trust and promotes trade, investment and growth on the one hand and
on the other, initiate measures that are vital for protecting the interests of the poor and the
vulnerable groups. More specifically, this report concerns with:

the relationship between the aforementioned two aspects of state capacity and the
ability of the countries to promote trade, investment and information technology
without a negative impact on human devel opment;

the experiences and good practices at the country and regional levels with regard to
the government responses to globalization including trade, investment, and
developing countries' positions in regiona and global fora;

the sharing of knowledge and experience among selected institutions in the region;
partnership building and twinning arrangements between the national and regional
institutions involved in the program and one of the leading institutions in the North
involved in research and policy advicein thisfield;

sharing of related global and regional knowledge and experience available in the
United Nations Department of Economic and Social Affairs and the UESCAP
respectively; and

providing policy options to the country, sub-regional and regional level human
development initiatives in globalizing conditions.



The report does not claim to provide answers to al the key questions associated with
globalization, growth and human development nor does it present a comprehensive list of al
the relevant issues. Rather, it attempts in a selective way, to highlight issues that are of
immediate importance and presses home the message that improved state capacities are
needed not only to stimulate growth, but also to ensure that the growth is inclusive enough to
bring economic and socia development to all in a manner that is equitable. UNDESA hopes
that the report will come as an input into the policy deliberations of the governments.

UNDESA acknowledges the contributions made by Dr. Debapriya Bhattacharya, the UN
DESA International Consultant and the Executive Director, Centre for Policy Dialogue,
Bangladesh who synthesized the country papers and workshop discussions and prepared this
report. The Department also acknowledges the contributions made by the authors of the six
country papers, the inputs provided by the workshop participants at the Bangkok Workshop
who shared many valuable insights; the UNESCAP, the partner institution of the Bangkok
Regional Workshop; and the contributions made by Dr. Alexei Tikhomirov of the Socio-
economic Governance and Management Branch, of the Division for Public Administration
and Development Management, UNDESA who provided the administrative and technical
backstopping to the entire process. But for his untiring support this report would not have seen
the light of the day.

M. Adil Khan

Chief, Socio Economic Governance and
Management Branch
DPADM/UNDESA
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GLOBALIZATION AND THE STATE: HUMAN DEVELOPMENT AND
CAPACITY BUILDING NEEDS-A REVIEW OF
ASIAN COUNTRY EXPERIENCES
Debapriya Bhattacharya*

I. INTRODUCTION

Globalization is not a new phenomenon from the historical point of view, but the process has greatly
accelerated during the past decades. Economic deregulation, financial liberalization, increased flow of
goods and services - underpinned by the devel opments in information and communication technology
- have distinguished the new phase of globalization. These new dimensions of globalization have
increased both opportunities and risks for the nations to achieve sustainable development for their
citizens. This has particularly become a major concern as the gains and losses emanating from
globalization have not been shared equitably within and among the countries.

Thus, to make the nations capable of realizing the opportunities and managing the challenges of
globalization more efficiently, capacity building of individual countries has become one of the most
fundamental prerequisites for ensuring competitive development. However, this process of capacity
building of the state remains largely conditioned by the contextual realities of specific countries.

The Study Design

Admittedly, each country is managing the globalization process uniquely by way of evolving its own
response strategy. With aview to assess the capacity building implications of this multitude of response
strategies, the United Nations Department of Economic and Social Affairs (UNDESA) undertook six
country studiesin Asia. These studies were carried out in the following countries. Bangladesh, China,
India, Mongolia, the Philippines and Vietnam. Subsequently, an Expert Group Meeting (EGM) was
convened to discuss the findings of these studies. The present paper draws on the country studies and
proceeding of the EGM to synthesize the outcome of the aforesaid initiative.

The conceptual framework deployed in the synthesis paper evolves around three major interrelated
processes, viz. the new features of globalization, ability of the state to respond to the new demands
emanating from globalization, and capacity building needs of the state for responding to the challenges
of globalization. To develop the conceptual framework areview of relevant literature was done.

The key analytical approach deployed in the present study is based on comparative reading of the
country studies. Cross-country analysis revealed the commonalities as well as the distinguishing
features of the experiences. Data and information from secondary sources were scanned to create an
issue-relevant country profile.

Guiding Questions

Remaining cognizant of the diverse geographic, economic, social and political differences among the
sample countries, the study seeks to address the capacity building needs of individual countries within
a common framework. In doing so, the study attempts to address a set of guiding questions.

First, are there any generic commonalities among these diverse countries in terms of their experiences
regarding the process of capacity building of the state for addressing the challenges of globalization?

* Executive Director, Centre for Policy Dialogue (CPD), Bangladesh. He can be reached at debpriya@bdonline.com. The author
acknowledges the extensive and efficient research support received from Syeed Ahamed, Senior Research Associate, CPD.

1The country studies are presented in Part B of the volume. (Barkat, A., Hoque, M. and Chowdhury, Z. H. 2003; Ming, X. C. H. 2003;
D'Souza, E. 2003; PIDS, 2003; Tru, P. Q. 2003; and Barkhuu, B. 2003).

2The report of the Expert Group Meeting is placed in Part C of the volume.
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Second, are the differences in their experiences are basically an issue of sequencing of
policy and institutional reforms predicated by their benchmark conditions?

Third, to what extent the observed policy and institutional reform initiatives are externally
prompted and to what extent they are internally driven?

Fourth, isit possible to identify some best practices in these countries regarding building
capacity of the state with emphasis on human development?

Fifth, what are the preconditions for successful replications of the identified best
practices, if any, in other developing countries?

Layout of the Paper

Following the introductory section, Section Il of the paper discusses the conceptual
underpinnings of the process of globalization, highlights the new demands on the State's
capacity to pursue an effective response strategy. This section also analyzes the evolving
role of the national government in the era of globalization. Section |1l puts together a
comparative picture of the six sample countries, sketching their selected globalization
related features.

The subsequent three sections of the paper address three common set of issues which are
of particular importance for developing capacity of the State for meeting the challenges
and benefiting from the opportunities of globalization. Accordingly, Section IV anayzes
the capacity of the State to promote trade and investment, Section V emphasizes on
transparency and accountability for economic management, and Section VI focuses on
the evolving legal and judicial framework of the sample countries.

Guided by the conceptual framework, review of the contextual background of the sample
countries and analysis of the three overarching issues of regional experience, the
concluding section (Section V1) identifies the major capacity building requirements for
addressing the internal and external dimensions of globalization. The section also seeks
to delineate the identified measures which are to be in pursued by specific actors.

Il. THE CONCEPTUAL FRAMEWORK

11.1 Defining Globalization

The concept of globalization is popularly defined as expansion of global linkages among
nations. Notwithstanding such simple definition, globalization is often considered to be
"the most over used and under specified term in the international policy sciences'.3 To
some, it is a hideous word of obscure meaning, coined in the 1960s, that came into ever-
greater vogue in the 1990s4 Some have gone so far and to state that the term
globalization "has now become so slippery, so ambiguous and so subject to
misunderstanding and political manipulation, that it should be banned from further use, at
least until there is a precise agreement as to its meaning".> Such extreme positions
essentially reflect the intensity of the theoretical contestations which we observe
regarding securing the essence of globalization."®

3 Devetak, R. and Higgot, R. 1999. "Justice Unbound? Globalization, States and the Transformation of the
Socia Bond". International Affairs, July.

4 Llosa, M. V. 2000. "Liberalism in the New Millennium”, in lan Vasguez (ed.), Global Fortune:
The Sumble and Rise of World Capitalism. Chapter 1. Washington DC: Cato Institute.

S Helleiner, G. 2001. "Markets, Politics and Globalization: Can the Global Economy be Civilized?"
Global Governance, July/September.

6 The other term which may contest in the recent time for such distinction is "governance".
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Some have viewed globalization as the compression of the world and the intensification
of consciousness of the world as awhole.” Others have defined it as a process or a set
of processes which embodies a transformation in the spatial organization of social
relations and transactions - assessed in terms of their extensity, intensity, velocity and
impact- generating transcontinental or inter-regional flows and networks of activity.8
However, it is very common to find more emphasis on economic liberalization, assessing
globalization as a process of removing government-imposed restrictions on movements
between countries in order to create an open, borderless world economy.® Keeping in
mind the growing flows of trade and capital investment, somel0 indicate globalization as
the possibility of moving beyond an inter-national economy, where the principle entities
are national economies.

In contrast, holistic perspective has identified globalization "in three distinct but
interrelated senses: first, to describe the economic phenomenon of increasing integration
of markets across political boundaries; second, to describe the strictly political
phenomenon of falling government-imposed barriers to international flows of goods,
services and capital; and, finally, to describe the much broader political phenomenon of
the global spread of market-oriented policies in both the domestic and international
spheres."11

Therefore, for such an extensively used term such as globalization, there does not appear
to be any precise, widely agreed definition. Rather the extent of its meanings is
increasing, taking on cultural, political and other connotations in addition to the economic

aspects.

Although some have went on to distinguish globalization as a verb and a noun,1?2 a
mainstream consensus seems to be emerging regarding material manifestations of
globalization in its current phase covering the last three decades. Understandably, such a
phenomenon does not remain limited to the sphere of economics. However, a more
technical definition of economic globalization would be "integration of nationa
economies in the international economy through trade, direct foreign investment (by
corporations and multinationals), short-term capital flows, international flows of workers
and humanity generally, and flows of technology."13

Thus to explicate the scope of this study, the concept of globalization in this paper is
interpreted as the integration of a country's local economic system with international
markets and institutions through economic liberalization, foreign investments and capital
flows, technological exchanges as well as information flows, where the factors of
production are used on aworld scale, instead of within the individual state economies.

The Chronological Perspective
Indeed, globalization is not atogether a new phenomenon. Proponents of historical
perspectives inform us that evolution of globalization may be traced back to expansion o

7 Robertson, R. 1992. Globalization. London and Newbury Park: Sage. p. 8.
8 Held, D., McGrew, A., Goldblatt, D. and Perraton, J. 1999. cited in Ahamed, S. and Ehsan, M. 2005.
"Illusion of Self Dependency and the Impact of Globalization on Bangladesh's
Macroeconomic Policy". Asian Affairs. Vol. 27 (1). p. 24-45
9 Scholte, J. A. 2000. Globalization. A critical introduction. London: Palgrave.
10 For instance, Hirst and Peters. 1996. cited in Scholte, J. A. 2000. Globalization.
A critical introduction, London: Palgrave.
11 Lindsey, B. Against the Dead Hand. cited in Wolf, Martin. 2004. Why Globalization Works. Yale University Press.
12 Tabb, W. 2004. Economic Governance in the Age of Globalization. Columbia University Press, New Y ork..
3 Bhagwati, J.. 2004. In Defense of Globalization. Oxford University Press.
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capitalism (usually taking the form of colonialism) during the period 1870s - 1930s.14
This period was marked by high degree of capital and labor mobility, together with trade
boom - essentially result of reduced transport cost, rather than free trade. The second stage
of globalization (1945-73) was characterized, inter alia, by emergence of post-colonial
independent economies, disintegration of the macroeconomic regulation regime
established through the Bretton Woods institutions, the first oil crisis, increasing mobility
of private capital, and end of the "golden age" of growth of the industrialized countries.
The present day connotation of the term globalization essentially refers to the third or the
current phase of the process starting from 1973 onward coinciding with the intensive
spurt of economic deregulation as well as privatization, financial and trade liberalization,
coupled with revolution in the sphere of information and communication technol ogy.

However, the theorists are not unanimous as regard the sequence of development of
globalization. There are three major streams among the thinkers of globalization who are
referred as the "hyperglobalizers”’, the "skeptics' and the "transformationalists'.15

According to the hyperglobalizers, economic globalization is constructing new forms of
social organizations that will eventually supplement the traditional nation state as the
primary economic and political units of world society.16 Economic power are becoming
effectively denationalized and diffused and nation states are becoming a transitional mode
of organization for managing economic affairs. This school of thought reckons that
globalization is creating a new order of relations in which states are either converging
economically and politically, or are being made irrelevant by the activities of
transnational business and market-driven economic policies.

On the other hand, the skeptics maintain that the current global economic interaction is
just a heightened level of internationalization, that is, interaction between predominantly
national economies.l’ The skeptics argue that there were periods of high financial
globalization in the past. In fact, there exists a substantial body of literature which tries to
assess phases of globalization in a comparative framework.18 In this connection,
evidence on the share of the current account balance in national income has been analyzed
as a proxy for the extent of capital flows.1® This strand of literature holds that in
comparison to the colonia era, the international economy has become considerably less
global in its geographical embrace. Rather the economic activities are experiencing
significant 'regionalization'. Skeptics also argue that the increasing internationalization of
trade between some countries has led to the marginalization of others, notably the poor
economies of the southern hemisphere.20

14 gee Ocampo, JA. and Martin, J. 2003. Globalization and Development. A Latin American and Caribbean
Perspective. Stanford University Press.

15 Ahamed, S. and Ehsan, M. 2005. "lllusion of Self Dependency and the Impact of Globalization on Bangladesh's
Macroeconomic Policy”. Asian Affairs. Vol. 27 (1). p. 24-45.

16 see Ohmae (1995) and Wriston (1992) for more on hyperglobalist arguments.

7 For more on skeptics arguments, see Hirst and Thompson (1996).

18 Obstfeld, Maurice and Alan M. Taylor. 2002. "Globalization and Capital Markets'. National Bureau of Economic
Research. Working Paper 8846. www.nber.org.

19 por comparative analysis on financial flows of past and present time, see Baldwin, Richard E. and Philippe Martin.
1999. "Two Waves of Globalization: Superficial Similarities, Fundamental Differences'. NBER Working Paper
6904. January; Bordo, M. D., Eichengreen, B., and Irwin, D. A. 1999. "Is Globalization Today Really Different
than Globalization a Hundred Years Ago?' NBER Working Paper 7195. June; and Collins, W. J. and Williamson
J. G1999. "Capital Goods Prices, Global Capital Markets and Accumulation: 1870-1950". NBER Working Paper 7145.

20 Cambridge, Jim. 2004. Globalization and International Education. Intercom 10. Bath: Centre for the Study of
Education in an International Context. URL: http://www.bath.ac.uk/ceic/archive/10cambridge. Accessed: 31
December 2004.



Finally, the transformationalists consider globalization as the motivating force behind the
fast socio-economic changes that is reshaping the modern societies and world order.
According to this line of reasoning, globalization is "a phenomenon by which economic
agents in any given part of the world are much more affected by events elsewhere in the
world" than before.2! Thus, globalization as a powerful transformative force is making
the nation states adapt the new circumstances and seek coherent strategies to be engaged
with in an evolving world.

11.2 Yields of Globalization

Globalization has generated a wide range of benefits including greater freedom of choice,
lower prices of goods and higher income for individuals. At the aggregate level, these
have been paralleled by a more productive allocation of resources, enhanced
speciaization, diversification of risks and investment in areas of highest returns. Thisis
not to say that globalization ensures prosperity for everyone. Indeed, given the
asymmetrical nature of the process, a significant proportion of people and countries
continue to remain excluded from the rewards of globalization. The exclusionary process
has been underpinned by lack of assets, incomes and capabilities on the part of these
marginalized people and countries. No wonder that export-oriented (i.e. globalization
driven) growth in many countries has been coupled with further deterioration of income
disparity. In fact, most recent econometric work based on cross-country and time series
data has failed to establish any correlation between rates of poverty reduction and
expanding trade volumes.22

Thus, it becomes imperative for the government in the developing countries to take
measures at two levels: first, for a more effective and balanced integration of their
respective economies in the global economy and, second, to ensure a more equitable
distribution of gains emerging from this integration among its citizens.

While anticipating measures on the part of the governments, one, however, should not
forget the limits of domestic policy initiatives in the era of globalization. The current
imbalance which we observe in the globalization process may be explained to a large
extent by the rules of the game which are perversely set at the global level. Thus we
observe that flows of commodities and capital are totally free, while movement of labor
remains highly restricted. Similarly, while life-saving drugs are patented, traditional
knowledge of developing countries does not enjoy any legal protection. As was
mentioned earlier, the benefits have been disproportionately captured by rich countries
and powerful transnational companies, while poor countries and poor people have been
left behind. The gap between winners and losers is widening at an alarming rate.23

Such a situation has led to a call for instituting a more accountable and inclusive
globalization by way of reforming, among others, the multilateral institutions which set
the rules concerning governance of globalization.24 The protagonists of globalization
contend that the uneven progress of human welfare results not from failures of the
globalized markets, but from failures of politics and policies.?> However, critiques of

21 Krueger, Anne. 2000. cited in Wolf, Martin. 2004. Why Globalization Works. New Haven: Yale University Press.

22 Ravallion, Martin. 2004. Looki ng Beyond Averages in the Trade and Poverty Debate. World Bank Policy Research
Working Paper 3461.

23 Oxfam. 2000. Globalization: Submission to the UK Government's White Paper on Globalization. London: Oxfam GB.
24 Nayyar, Deepak (edited). 2002. Governing Globalization. Issues and Institutions. Oxford University Press.
25 Wolf, Martin. 2004. Why Globalization Works. Yale University Press.
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revealed globalization have convincingly argued that; similar to national economies,
serious and extensive market failures afflict the global economy, and these call for
provision of global public goods through collective actions at the global level.26

In fine, apart from some marginal groups in the fringe, the "mainstream dissenters" of
globalization are not advocating against globalization per se, rather urging for proactive
policies which can facilitate accelerated and beneficial integration of the marginalized
people and countries in the fast changing global economy. In this sense, a more balanced
and equitable globalization is being considered as a powerful means in achieving
sustainable devel opment.

11.3 Hallmarks of Globalization on National Economy

Global and national trends have mutually reinforced themselves to provide momentum to
the process of globalization. Complementary images of globalization can be witnessed in
the national scene in the form of as the privatization of state-owned activities,
deregulation of investment regime, trade liberalization and incorporation of global rules
and standards in public affairs. Globalization has catalyzed at the nationa level
transparency in corporate and public affairs aswell as greater access to information which
has been largely facilitated by internet and electronic governance. One may, however,
consider protests against the fallouts of globalization - rising inequality sustained high
level of employment and exclusion of primary stakeholders from the governance process
- are dso in away national phenomenon.

Both the process and impact of globalization depend on how a domestic market absorbs
the liberalization process. However, globalization and liberalization are not the same,
though they are very frequently used as synonyms. While globalization is a process,
liberalization is a response of individual state to that process. For example, globalization
will proceed at a faster pace if economics liberalize their goods, services and factor
markets (liberalization would also mean liberalized movement of natural persons, though
liberalization enthusiasts are typically reticent about discussing this matter). Thus, the
major challenge for the national government is to efficiently manage the liberalization
process through conscious policy choices, with minimum negative impact on the
domestic market.

In the era of globalization, national economies are exposed to a process of privatization
where ownership and management of manufacturing and services sectors are transferred
from government to private sector to increase competitiveness. In the privatization
process, some countries have even gone beyond the usual domain of private sector. For
example, in Bangladesh the privatization process has reached the sectors which have
traditionally remained the preserve of the state sector, such as education, health care and
public infrastructure.2?

Coroallary to the process of privatization has been deregulation of the investment which
has led to opening up new activities for private sector. Asa part of this, many sectors have
been opened up for the foreign investors as well. In such cases, non-discriminatory
provisions were incorporated for national and foreign investors. For example,
implementation of the "M ost-Favored-Nation"28 and "National Treatment"2® approaches

26 geefor example, Rodrick, Dani. 1998. The New Global Economy: Making Openness Work. Policy Essay

No. 24. Baltimore Johns Hopkins University Press; and Stiglitz. Joseph. 2003. Globalization and Its Discontent.
New York: W W Norton Company.

27 sophan, R. (ed.). 2005. Privatization in Bangladesh: An Agenda in Search of a Policy. Dhaka: CPD-UPL.
Most-favored-nation treatment (Article | of the GATT 1994) requiring countries not to discriminate
between goods on the basis of their origin or destination.

29 The principle of providing foreign producers and sellers the same treatment provided to domestic
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of the WTO have become routine. Flows of short-term foreign capital along with foreign
direct investment (FDI) and cross-border borrowing have increased significantly.
Introduction of a common regional currency, as in the case of the European Union, may
be seen as a major contribution towards globalization.

Trade liberalization is another hallmark of globalization. During the past three decades,
national governments took a number of reform initiatives to liberalize their trade regime.
Among others, such initiatives include reduction of tariff rates and their dispersions as
well as reduction of non-tariff barriers, such as import quota. For example, Bangladesh
reduced the average non-weighted tariff rate from 47.4 percent in FY 1993 to 15.6 percent
in FY2004. As a consequence, Bangladesh's economy became more open to the global
market, increasing the average trade-GDP ratio from 21.0 percent during the 1980s to
about 26.0 percent during the 1990s. At present (FY 2004), the trade-GDP ratio is about
32 percent.30  Service sectors are now exposed to international competition. More
international cooperation through bilateral, regional and multilateral agreements is also
observed these days.

Common global rules and standards are developed as a result of globalization.
Consequently, achieving a broad consensus on macro-economic policy framework
becomes pertinent. There are multilateral rules for global trade, financial transactions,
international dispute settlement procedures and common standards for products and
processes that the national economies follow. Higher demands on universal socia
standards, e.g. labor and environmental studies, human rights, increased transparency in
public affairs, more transparent and simpler regulatory systems, and increased global
oversight for ensuring transparency and broader involvement of civil society are
increasingly defining the national expressions of globalization.

However, market is a very influential component of globalizing economy and inefficient
market liberalization can yield socialy deleterious outcomes for a nation. Some even
argue that markets encourage immorality and have socially immoral consequences.
Therefore, appropriate safeguards and institutions along with appropriate policies, at
national, regional and community levels, are necessary to minimize the risk of market
liberalization.

I11.4 New Demands on the State Capacity

In the past, the government performed largely a control-oriented role often focusing on
direct production of goods and services. Integration of global economy and liberalization
of domestic economy, coupled with digitization of information, are making new demands
on the state capacity and, in response, state has also initiated changes in its role. For
example, state now plays a "steering" role expressed through provision of strategic
planning and an "enabling" environment, and dispensing governance with active
participation of the private sector and the civil society.

The "new" state focuses on the protection of public goods including the environment and
human rights, puts increased emphasis on issues of global governance. These evolving
dynamics have precipitated a realization that presence of state capacity is a necessary
condition to make use of opportunities provided by globalization and to protect interests
of vulnerable groups in the society. The new demands on the state in the face of
resurgence of globalization could be summarized as follows:

i development of market and non-market institutions;

i transformation from "controller” to "enabler";

30 Bhattacharya, D. et al. 2005. Bangladesh in the Global Trade Regime: Labour, Environment, Agriculture, Export
and Trade Negotiations. February. Dhaka: CPD.



1 concentration on provisioning of public goods;

1 emphasis on rule setting and enforcement;

| greater engagement in international rule making;

i participatory policy making.

With effective reinforcement of its capacity, the state can play a major role in the areas
having far-reaching implications for human development. These include alleviation of
poverty, reducing gender disparity, protection of environment, and promotion of human
rights. These are exactly the areas where consequences of globalization remain
conspicuous. Reinforcements of states capacity are thus needed in the following areas:

i New frameworks and tools for political, administrative, and financial
transparency and accountability including institutions and conventions against
cross-border corruption, and measures to combat domestic corruption;

i Legal, judicial, and regulatory frameworks for trade and investments including
the protection of property rights and access to justice for the poor;

i Capacity to assess the social and economic impacts of liberalization of trade and
investment policies;

1 State capacity to negotiate with the WTO, regional organizations and other trade
agreements as well as capacity to assess their impact on human rights and
environmental protection;

i Human resource development with emphasis on new skills of public officialsin
such areas as trade negotiations, regional treaties, policy analysis to assess
impact of globalization on provisioning public goods for vulnerable groups;

i Mechanisms and frameworks for establishing partnerships among the public
sector, the civil society and the private sector; and

i Access to and use of information technology in government - e-government as a
tool to achieve a variety of ends.

11.5 State Response to Globalization and Capacity Building Schema

Globalization has a deep impact on the policy making process of a government which is
manifested in the decisional, institutional, distributional and structural aspects of the
policy making process.3! First, the decisional aspect of government policy is affected
since government has to absorb the changes to relative cost and benefits of different
macroeconomic, industrial and sectoral policies. Second, as regard the institutional
aspectof government policy, the government has to take initiatives for an institutional
reform to improve global competitiveness of the economy. It has to take into account the
growth of global production network, multilateral economic surveillance and regulations.
Third, the distributional aspect of government policy is also influenced with the
emergence of globalization, since the government's policy making process is now much
influenced by the global division of labor and wage competition across the economies. In
this connection, negotiations over tradable and non-tradabl e sectors and benefits of skilled
and unskilled labor forces are prime agenda for government policies. Four, as regard the
structural aspects of government policy, globalization also brings some structural changes
in the national economy since the government has to cope with the atering balance of
power between the state and markets. Identifying the country's comparative advantage
and areas of trade specialization figure high in the prime agenda for government policies
in a globalized world.

31 Cerny, PG. 1996. "What Next for State" in E. Kofman and G. Y oungs (eds) Globalization: Theory and Practice.
New York: Pinter. pp. 123-137.
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There had been different attempts to provide a systemic analysis to the need for building
state capacity in the context of governance related reforms.32 In this section, we have
attempted to develop a schematic framework for understanding how different forces and
actors interface to generate state capacity. Figure 2.1 presents the schema of the capacity
building process along with its intrinsic components, forms and cycles from the human
development perspectives.

Human Development

Provisioning Human Resource
of Public Goods Development
Information Good Governance
Technology
Credible Legal And Reforming Market
Judicial Framework Incentives

Supply-
driven
Internal
Capacity

Monitoring/ Policy
Evaluation Planning/Designing
Feasibility
Management Assessment
Compliance With Management Of FDI
Multilateral and and ODA
Regional Trading Rules
Enforcement of Global Standard for
Intellectual Property Transparency and
Rights Accountability
Market Opportunity for Environment
Migrant Workers Friendliness

Figure 2.1: Capacity Building Process of the State

32 seefor example, Painter, M. 2001. Changing Asian Governance: State Capacity and Institutional Reform. Available
online at UNPAN.URL:http://unpanl.un.org/intradoc/groups/public/documents/ APCITY/UNPAN002418.pdf. Accessed:
16 July 2005; and Levy, B. and Kpundeh, S. (eds). 2004. Building State Capacity in Africa: New

Approaches, Emerging Lessons. Washington DC: WBI Development Studies.
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Architects of State Capacity

Capacity building of the state is a complex process which involves multifaceted
interactions between various internal and external components. Developing the capacity
of the state does not necessarily mean developing the capacity of the government only.
While government remains as an important architect of the state capacity, private sector
and civil society also play a catalytic role for devel oping the state capacity. Thus, capacity
building program takes place at three levels. First, the government reinforces its capacity
at the central and local levels. Second, private sector undertakes capacity development at
enterprise level aswell asin the trade bodies. Third, civil societies are also endowed with
capacity through strengthening of organizational formations and networks for policy
analysis and advocacy.

Resources avail able with the corporate and not-for-profit sector may very complement the
government's capacity to create the "national capacity”. These partial complementarities
may manifest in the areas of comparative advantage of the corporate as well as the not-
for-profit sector. For example, the private sector may endow the government with market-
related information which is critical for attracting foreign investment and expanding
foreign trade. On the other hand, civil society can sensitize the government regarding the
global standards of transparency and accountability, domestic implementation of which is
vitally necessary for continued receipt of concessional foreign assistance.

Forms of Capacity Building Needs

In the backdrop of the state's evolving response to globalization, one may identify the
capacity building needs in two broad areas, viz. the externally-oriented and internally-
oriented capacity building initiatives. These two capacity building needs can also be
categorized as under demand-driven capacity and supply-driven capacity.

Externally-oriented capacity building relates to compliance of multilateral trading rules,
overseeing foreign investment and foreign aid-related practices, management of other
capital and financial flows, development of overseas market opportunity for migrant
workers, enforcement of intellectual property rights and mainstreaming of environment
concerns. Since this externally-oriented capacity originates from the extra-national
pressure to maintain a global standard in economic integration, it can be called the
demand-driven capacity.

When a state government seeks to attract foreign investment or tries to export to other
countries, it hasto address some external expectations, such as compliance of major WTO
rules and EU's sanitary and phyto-sanitary measures. Addressing these demands also
enables a country to participate in various bilateral and multilateral trade negotiations and
to obtain membership of different global trade bodies and regional trade blocks. The
communication of this capacity building process works both ways creating a feedback
cycle. First, the state receives signals from global market place (trading partners or global
trade bodies) and responds to them. Then the external partner reacts to the state's response
and sends feedback, leading to creation of a continuous loop.

Conversely, internally-oriented capacity building relates to developing domestic supply-
side capacities for, inter alia, provisioning of public goods, development of human
resources, firing effect to enabling and responsive civil service, and creation of alegal and
judicia framework which is supportive of trade and investment. Since internally oriented
capacity depends on the in-house competence of the state's internal organs, it can be
called the supply-driven capacity.
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Capacity Building Cycle

Both the sets of capacity building inducements, i.e. those related to supply-driven and
demand-driven capacities evolve through a sequence of phases. As such the capacity
building cycle comprise of the following phases: (i) Identification, (ii) Policy Planning
and Designing, (iii) Feasibility and Assessment, (iv) Implementation, (v) Management,
and (vi) Monitoring and Evaluation.

How creatively a government can precipitate a capacity building process depends on the
ability to identify the existing and emerging challenges. At the policy planning and
designing stage, atangible program is formulated. However, the adequacy of the program
is established through a proper feasibility assessment. But the challenge of giving
material shape to the program largely depends on the skills of implementation. But once
a capacity is generated, it needs to efficiently managed and sustained. Finaly, at the
monitoring and evaluation stage, the program receives feedback from various
stakeholders, which then either instills a new cycle induces modification of the old.

Human Devel opment Per spective

Though short-run objective of a state capacity building program is to integrate the
national economy with the accessible globalization process, human development remains
its ultimate focus. A state that aims to participate in and benefit from the economic
integration and liberalization process of globalization must engage its capacity for human
development. In this context, the aim of the state capacity would be to enable people to
solve their own problems and sustain global changes, while having increased control over
their own economic and political destiny. In other words, the capacity of the state to
manage globalization means promoting human well-being as the end, with liberalized
markets, economic growth and distributive justice.33

Understanding this goal, the current study seeks to evaluate the ability of the nation states
to respond to the new demands of globalization, and the capacity building needs of
individual states for responding to the challenges of globalization.

I11. AN OVERVIEW OF THE COUNTRY CASE STUDIES

In connection with the present study, a set of Asian countries was selected for indepth
review of their governments experience regarding managing globalization. These six
sample countries are at dissimilar level of economic and social development with
individual geo-physical attributes and demographic. They are widely disparate in terms of
size, area and population. The respective degree of integration of these countries in the
global economy is also very different.

Among the sample countries, Bangladesh is the only Least Developed Country (LDC),
while Vietnam and Mongolia represent the "transitional economies'. India and the
Philippines are considered to be the "emerging economies’, whereas China is a global
economic power-house. The countries are at different scale of progress in terms of
income, human development and political institutions. They maintain distinct policy
orientations and have differential level of marketization of their economy.

Notwithstanding these wide variations, it seems that all the six selected countries are
equipping themselves with a largely similar set of policy and institutional initiatives to
confront the challenges of globalization.

330ne may refer to UNDP. Human Devel opment Report 1999. New Y ork: Oxford University Press for an elaborating
of human development consequences of globalization.
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I11.1 Salient Features of the Sample Countries

Geographic and Demographic Attributes

The geographic and demographic attributes of the sample countries have been reported in
Table 3.1. In terms of total land area, China is the largest among the sample countries,
while Bangladesh is the smallest. Chinais also the most populated country in the sample
and its population of 1.3 hillion is comparable to India's population of 1.1 hillion.
Nevertheless, the two countries have differing population densities, as India's land areais
less than one-third that of China. Mongolia has the smallest population size of 2.7 million,
and with an area of 1.56 million sguare miles remains the sample country with least
population density. Incidentally, population growth rate is highest in the smallest country,
Bangladesh (1.8 percent) and lowest in the largest country, China (0.6 percent).

TABLE 3.1
Geogr aphic and Demogr aphic Attributes

. . . Population

Country (s ﬁf)i P?E:Jilmtg?:)] Po[();g")?g/;?it})/ Growth Rate
T T (percent)

Bangladesh 143,998 152.6 1060 18
China 9,600,000 1,300.0 135 0.6
Mongolia 1,560,000 2.7 2 14
India 3,100,000 1,100.0 355 13
Philippines 300,000 82.8 276 16
Vietnam 329,247 836 254 13

Source: UN 2005. Population Growth Rate: HDR, 2002-2015.

Water bodies surround the Philippines archipelago and it has no land boundaries, whereas
Mongoliais entirely landlocked.

Economic Development

Among the sample countries, China and India demonstrated most robust economic
growth in the recent past - in 2003 their GDP grew at 9.3 percent and 8.6 percent
respectively. Vietnam followed with an encouraging 7.2 percent growth. On the other
hand, Bangladesh and Mongolia experienced a moderate 5.3 percent and 5.7 percent
growth, while the Philippines registered a 4.5 percent growth rate.

Among these countries, the per capita GDP in 2003 was highest for China - $1,272, and
lowest for Bangladesh - $404. Country-wise information on economic growth, inflation,
income and poverty have been presented in Table 3.2.

TABLE 3.2
National Growth and Inflation

Population

Countr GDP GDP Per Capita Inflation (percent)
y (million US$) (US$) GDP Growth (percent) Living Below $1/day

Rate (percent) (1999-2002)

Bangladesh 56,844 205 526 253 36.0
China 1,649,329 1272 9.29 2.25 16.6
Mongolia 1525 606 5.65 474 13.9
India 691,876 641 8.60 3.20 347
Philippines 86,429 1,041 452 3.68 14.6
Vietnam 45,210 550 7.24 5.41 17.7

Source: World Bank, World Development Indicators; 2003, Human Devel opment Report 2003.
The openness of the economies of the sample countries, which is measured by the total of
export and import as percent of their respective GDP, is substantial. Table 3.3 reports
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comparative statistics on the degree of openness of the six countries. Mongolia's economy
is"most open" as value of export and import together as percentages of its GDP was the
highest, indicating foreign trade turnover as 1.5 times of its GDP (2003). India, with
export at 14.5 percent and import at 16.0 percent of its GDP, was the "least open"
economy among the sample countries, holding a trade-GDP ratio of 30.5 percent.

Level of foreign investment flow also greatly differs among these countries. In 2003,
foreign direct investment (FDI) as percentage of GDP was highest in Mongolia (10.3
percent) and lowest in Bangladesh (0.2 percent).

TABLE 3.3
Trade and Fdi Flows

Trade-GDP

Export Import ) Net FDI Flow
Country (percent of GDP) (percent of GDP) (Oseitrl%ss) (percent of GDP)
Bangladesh 1421 20.04 34.25 0.2
China 34.34 31L.79 66.13 38
Mongolia 67.63 80.26 147.89 10.3
India 14.48 15.99 3047 0.7
Philippines 48.27 50.74 99.01 04
Vietnam 59.66 67.64 127.30 3.7

Source: World Bank, World Development Indicators, 2003.
Social Indicators
From the social perspective, a range of performance was observed among the sample
countries. In terms of the Human Development Index (HDI) and Gender-related
Development Index (GDI) is considered, the Philippines ranks highest among the sample
countries recording 83 (among 177 countries) and 66 (among 144 countries) positions
respectively. Bangladesh, on the other hand, ranks lowest on both indices, at 138 and 110
place respectively. See Table 3.4 for details.
The Human Poverty Index is lowest in the Philippines (ranked 28) and highest in
Bangladesh (ranked 72). While the Life Expectancy at Birth is the highest in China (70.9
years) and lowest in Bangladesh (61.1 years), the Adult Literacy Rates range from alow
of 41.1 percent in Bangladesh to a high of 97.8 percent in Mongolia

TABLE 3.4
Social Indicators

Human Life
Gender-Related Human Poverty Adult
Country Development Development Index Index Expectancy Literacy Rate
Index Rank Rank At Birth (percent)
Rank (years)
Ba’ng’ladesh 138 110 72 61.1 41.1
China 94 71 24 709 90.9
Mongolia 117 94 38 63.7 97.8
India 127 103 48 63.7 61.3
Philippines 83 66 28 69.8 92.6
Vietnam 112 87 41 69.0 90.3
Source: World Bank, World Development Indicators, 2003.
Palitical System

The countries chosen for this study also represent a diversity of political systems.
Bangladesh has a parliamentary democracy, with the president as the head of state and the
prime minister as the head of the government. India is a federal republic, with the chief
of state being the president while the head of the government is the prime minister.

15



Legislative decisions are taken by the bicameral parliament. China, on the other hand, is
a communist state under the world's biggest political party, the Communist Party of
China. The president is the head of state, while the premier is the head of the government
with the National People's Congress administering legislative decisions. Vietnam is the
second communist state in the sample, where, although the president acts as the chief of
state and the prime minister is the official head of the government, the real power is held
by the Secretary General of the Communist Party. Mongolia also has a parliamentary
form of government, where the president is the head of state, the prime minister is the
head of the government and the State Great Khural, which is the parliament, heads the
legidative branch.

The Philippines is a republic where the president acts as both the chief of state and the
head of the government. The head of the legidative branch of government is the
Congress.

I11.2 Country Overviews

Bangladesh

At the end of 1980s, Bangladesh embarked on market-oriented liberalizing policy reforms
which were visible through its initiatives in reducing trade barriers and harmonizing
operative and statutory tariff structures. The liberalization policy was pursued more
vigorously during the 1990s.34 With a reasonably stable economic growth, Bangladesh
transformed itself from aid-dependent economy to atrade-dependent economy during this
period which has given the state government more bargaining power to deal with other
developed countries. The average trade-GDP ratio of Bangladesh increased from 21.0
percent during 1980s to about 26.0 percent during the 1990s. By the end of FY 2004, the
trade-GDP ratio was about 32 percent. Bangladesh, who is a WTO member since 1
January 1995, often speaks for LDCs at the WTO.

However, at present the key challenges to capacity building in Bangladesh are political
will, commitment and stability. The other set of challenge relates to ensuring good
governance, creation of conducive business structure, development of the capital market
and better image building. So building an enabling business environment remains as a
priority towards capacity building to allow Bangladesh to take advantage of globalization.
Reinforcing state capacity and extensive reform is needed to help Bangladesh create a
trade and investment supportive infrastructure and meet the challenges of globalization

China

China has been a member of WTO since 11 December 2001. The economic growth of
China, which has been persistently high at an average 9.3 percent per year, has become
more robust with its accession into the WTO leading to greater global market access.
China has fully exploited to its advantage its vast reserve of low cost usable labor to
attract foreign investment and technology to push economic development, higher
efficiency and quality of economic growth. These measures have made the Chinese
economy increasingly integrated with the world economy. China has signed the
Framework Agreement with ASEAN on Comprehensive Economic Cooperation with the
aim of establishing ChinasASEAN Free Trade Zone in 2010.35 To create an enabling

34 Asaresult, average non-weighted tariff rate was reduced from 47.4 percent in FY 1993 to 15.65 percent in FY 2004.
Average import weighted tariff rate was also reduced from 23.6 percent in FY 1993 to 11.05 percent in FY 2004.
Source: Finance Division. 2004. Bangladesh Economic Survey. Dhaka: Government of Bangladesh.

35 Peixin, Z. 2003. China and Globalization. Speech at Chinese Economic Association Annual
Conference. 14 April, 2003.
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environment for trade and investment, the Chinese government has enacted several anti-
corruption laws, audit laws, and administrative supervision laws to strengthen their legal
system, along with property rights laws and foreign trade laws.

The sheer size, momentum of growth and the competitive strength of China placed
significant pressure on other low income countries, many of which compete in the
developed country markets for same range of products. However, the fast growth of China
has been a major contributor in the recovery in East Asia. Together with policy stimulus
in other countries, China's performance lifted the region to growth of 6.7 percent in 2002. 36

India

India, aWTO member since 1 January 1995, opened up its economy in the early nineties,
following a major economic emergency prompted by a foreign exchange crisis. Various
reform efforts were undertaken for developing a market-oriented economy. Major
measures initiated as a part of the liberalization and globalization strategy in the early
nineties included scrapping of the industrial licensing regime, reduction in the number of
areas reserved for the public sector, amendment of the monopolies and the restrictive
trade practices act, start of the privatization program, reduction in tariff rates and change
over to market determined exchange rates. For instance, the tariff rates reduced sharply
over the decade from aweighted average of 72.5 percent in FY 1992 to 24.6 in FY 1997.37
Globalization has helped India achieve remarkable growth over the past decade. As a
successful bilateral negotiator, India may be revised also maintains effective economic
relation with regional trade blocks such as ASEAN and BIMSTEC. However, the
country's growing competitiveness and sheer size sometimes cause threat to its small
neighbors.

Mongolia

Mongolia has been a member of WTO only since 29 January 1997. However, the
unprecedented trade-GDP ratio depicts how fast Mongolia is approaching the world
market. Impact of globalization is manifested in all spheres of political, economical, and
social lives in Mongolia. The foreign investment and foreign trade sector has also been
affected by the international openness. For example, in contrast to 1990 when the country
has been trading only with the countries of COMECON, in 2002 the country expanded its
trade relationship with 88 countries.

In this context, a number of internally and externally oriented state capacity building
programs were initiated in Mongolia, many of which directly targeted human
development. For instance, the "Good Governance for Human Security” Program,38
initiated by the government and supported by UNDP, was launched in early 2001 with a
view to achieving person-centered development in each and all of its aspects. However,
reducing political influence on the administration, bringing diversity in its export basket
and accelerating reform in the existing legal framework remain the major challenge for
Mongolia's capacity building program. In the face of globalization, its foreign policy
objectives reside in strengthening its position in the international community and with
influential countries in the region and in the world, a network of relationships based on
the interdependence of political, economic and other interests.3°

36 World Bank. 2003. Global Development Finance 2003. Washington DC: World Bank.

37 Balakrishnan, C. 2004 Impact of Globalisation on Developing Countries and India’ Available online: URL:
http://economics.about.com/od/globalizati ontrade/l /aagl obalization.htm . Accessed: 03 August 2005.

38 Embassy of Mongolia. 2004. Mongolia: Four Decades at the United Nations. Washington DC: Author.

39 Government of Mongolia. 2005. Mongolia's Foreign Policy. Ulaanbaatar: Author.
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The Philippines

Like in most of the Asian countries, the momentum of market liberalization in the
Philippines also took place during the 1990s. A WTO member since 1 January 1995, it is
also an active member of the ASEAN. The liberalization effort of the government aimed
at moving towards an open economic regime and integrating with the global economy
was largely benefited from the interaction with its ASEAN members. The open economy
of the Philippines now alows 100 percent foreign ownership in amost all sectors.
Government corporations are being privatized while the banking, insurance, shipping
telecommunications and power industries have been deregulated.40

However, for the foreign investors, it supports a Build-Operate-Transfer (BOT)4!
investment scheme, where the private investors never own the assets used to provide the
project services. However, they construct the project and have the right to earn revenues
from its operation for a period of time. As most sectors have been opened up for foreign
direct investments, it has encouraged entry of foreign investors in telecom, roads, ports
and in other major sectors.

Vietham

Within the six sample countries, Vietnam is the only non-WTO member. Soon after its
application for WTO membership on 4 January 1995, a Working Party on the accession
of Vietnam was established on 31 January 1995 and till date it is an observer country in
the WTO.

Over the last two decades, Vietnam has significantly liberalized its trade regime, and has
concluded a number of trading agreements, highlighting its commitment to integration
into the global community. By signing a series of bilateral and multilateral trade
agreements in recent years, Vietnam has signaled its decision to accelerate economic
reform. Reforming obsolete judicial and administrative system has been apriority areafor
Vietnam's capacity building effort. For instance, the Enterprise Law was a major step
toward solidifying the domestic legal framework necessary for liberalization.42 With this
liberalization effort, exports of Vietham have grown rapidly, both in agricultura
commodities and increasingly in the 1990s in garments, textiles and footwear. Trade
reforms and commodity exports had had a beneficial effect on poverty, though gainswere
made across the board in Vietnam, rural areas still fared less well in poverty reduction
than urban areas.43 The consequences of declining central control over the economy as a
result of unpredictable global markets have generated a serious concern among Vietnam's
policymakers, particularly in the wake of the East Asian financial crisis.

The comparative overview of the sample countries clearly indicates that, notwithstanding
their geo-demographic, socio-cultural and politico-economic diversity, al the countries
have emphatically embanked on the path of globalization. All of them have also chosen
WTO as their anchor point for setting the rules of global integration.

40 Board of Investment. 2005. Doing Business in the Philippines. Available Online. URL: http://www.boi.gov.ph.
Accessed: August 4, 2005.

41 This structure is used where the public nature of the project - for example, a road, bridge or tunnel - makes it
inappropriate for it to be owned by a private-sector company and therefore ownership remains with the public
sector.

42 The Asia Foundation. 2001. Vietnam's Entrepreneurs and Global Competition. Hanoi: Author.

43 Thoburn, J. and Jones, R. 2002. Globalisation and Poverty in Vietnam: An Overview of Ten Papersin the DFID
Globalisation and Poverty research programme. London: DFID.
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V. REGIONAL EXPERIENCES: ADMINISTRATIVE CAPACITY OF THE
STATE TO PROMOTE TRADE AND INVESTMENT

As regard the organization structure, leadership and strategic planning capacities, the six
sample countries of the present study are at different levels of their respective
administrative capacity. Administrative capacity will imply efficient management of
resources in various administrative process required for delivering the outputs of
government, such as public services enforcement of regulation and so on. Major
chalenge relating to the administrative capacity of the state to promote trade and
investment is the lack of leadership and strategic planning skills. Underdevel oped human
resource, inadequate mechanism to measure performance standards of management,
absence of e-governance, and lack of capacity to negotiate at global level hinders the state
governments from getting the maximum benefits of globalization. Since the size, location
and economic capacity of these countries are distinct, their administrative capacity also
differ in managing the trade liberalization effectively.

V.1 Leadership and Planning Capacity

Most of the countries endure lack of leadership and planning capacities to assess impact
of globalization on income and socia indicators. They also suffer from inadeguate
understanding about the policy tools to influence the market decisions. Confusion about
focal point for strategic planning, weak coordination and cooperation in information
sharing among the government agencies also hinder these countries from properly
approaching the process of globalization. Besides, low participation of the stakeholdersin
the planning process is a common feature in most of these countries.

One magjor reason for the weakness in strategic planning in Bangladesh had been forced
change in regime with allegations of corruption and violation of democratic norms. On
rare occasions where professionals meet and discuss on major issues like preparation of
the annual budget, proposals coming out of such forums remain unattended by inaction of
the Bangladesh government. Whereasin Mongolia, public management is currently being
done through indirect measures of strategic planning and policy guidance, rather than
through earlier direct measures of command and control. Sinceinternet networking within
the ministries is limited, very small number of officials is getting benefit of information
technology at this moment in Mongolia

19



In Vietnam, on the other hand, the collective leadership mechanism results in slow and
ineffective decision-making. Strategic planning capacity of Viethamis also obstructed by
lack of coordination between the ministries. While the economy has restructured towards
higher efficiency and competitiveness due to globalization, a lack of uniformed and
common understanding has led to inconsistent guidance and coordination regarding the
integration process. Regarding inter-ministerial coordination as a requirement for
strategic planning, it seems the Philippines is doing better than Bangladesh, Vietnam and
Mongolia. However, failure of the Legisative Executive Development Advisory Council
(LEDAC) to coordinate the executive and legislative branches created a vacuum in the
socio-economic planning process of the Philippines.

V.2 Human Resour ces Development

The competence level of civil bureaucracy is appallingly low in most of the countries
examined under the present study. Among others, low prioritization of state governments
for HRD need, insufficient resources for human resource development (HRD), and
inadequacy of training program - both in terms of quality and quantity - are responsible
for the lack of human resource development. Besides, a large part of the government
executives are found incompetent; they often continue to work for along period because
of their contracted tenure. There is also the need for training of top level officials who
represent the governments in global trade negotiations.

In most countries, civil service offers very unfavorable compensation package which fails
to attract meritorious candidates. The disincentive is further aggravated because of the
promotion system based on length to service, not performance.

In Bangladesh, organizational requirements hardly play any role to determine training
necessities, rather training of other similar organizations determines the course. Most of
the time, the courses offered have little relevance to the recipients job, having
insignificant, if not no, effect on the recipients performance. In Mongolia, on the other
hand, the Ministry of Industry and Trade and relevant agencies are carrying out activities
targeted to prepare human resource to match increasing demand for knowledge,
experiences and policy analysis skills in the fields of foreign trade and investment. To
promote public service professionalism, framework for selection of skillful personnel has
been developed with some sort of bottom-up approach in Mongolia. However, political
indicator is commonly used for selection and appointment of civil servant at any levels of
public organization which has negative impact on public organizations efficiency.

In the case of Vietham, HRD training is inadequate both in terms of quality and quantity
that made it difficult for the country to perform well in its state management function in
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international economic integration, especialy in the field of trade negotiation. In the
Philippines the career executive service officer (CESO) program of the Civil Service
Commission (CSC) ensures competence and qualifications among civil servants. Also,
there is the Technica Education and Skills Development Authority (TESDA) to
complement the functions of the CSC on a broader scale with an objective to provide
quality technical education and skill development to all sectors of the society.

It seems, without a comprehensive public administration reform, the scope for effective
HRD will be rather limited.

1V.3 Performance Evaluation

Political influence on human resource management discourages potential and talented
officials, since in many cases performance is measured by the perceived politica
affiliations of respective government officials. Besides, lack of political stability and
frequent change in human resource policy also affects the state capacity to make optimal
use of its human resource.

In the government or semi-government organizations of Bangladesh, prevailing system of
performance assessment is done through the generation of Annual Confidential Reports
(ACRs). Too often the ACR used for performance assessment of public officersis affected
by personal relationship with the supervisor. In the case of the Philippines, performance
evaluations sometimes become useless for senior officials. It is usual practice that due to
a work protection right, government executives who have become no longer useful in
their present positions are still continuing to be employed by the government.

Corruption, political pressure and nepotism are also widely prevalent in the administrative
and personnel evaluation process of Mongolia, Vietham and China.

V.4 E-governance

Except some spotted endeavors, e-governance is still a long way for most of the state
governments. Information technology is not common in government operations related to
promotion of trade and investment. Absence of appropriate legal framework to permit
effective development of e-governance, lack of adequate cyber laws, legislation on
privacy, digital signature, certification and authentication, and lack of properly trained
human resources for information technology management undercut the government's
decision to establish e-governance in the government structures. However, there are also
some encouraging movements going on as regard introduction of ICT in promoting
external trade and investment. Initiatives include establishment of trade database, web
based dissemination of trade information, etc.

Efforts are evident in Bangladesh for the promotion of the use of ICT in government
offices, although under loosely framed policies. Many of the ministries and other
government organizations now have their own websites and provide useful information
through these sites. Also, in the recent times, government hasinitiated projectsto improve
upon the situation and integrate ICT in the administration like e-policing and connecting
the prime ministers office with different ministries for fast and efficient decision making.

On the other hand, use of websites is starting to play arole in information dissemination
in Mongolia, particularly by providing direct communication facilities to public servants
who are responsible for foreign trade and foreign investment. Though limited, certain
works were conducted to develop administrative information system. Limited networking
within the ministries has been developed. Modernizing state management through the
application of information technology is an important aspect of Vietnam's current
administrative reform. The government information network, CPNET, is still at an initia
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phase of development, but efforts are underway to integrate all ministries, agencies and
local governments' within a network.

On the other hand, the Philippines has made notable progress in establishing the use of IT
in government operations. The National Computer Center (NCC) has been established
with the task to promote the use of ICT in government. With an aim to establish e
governance, the government enacted the E-Commerce Act, requiring government
agencies and their affiliates to have a functional website where people can have business
transactions and have access to information and government services online. The
Government Procurement Act directs al government procurement of materials and
services to be centralized through a computer network infrastructure called the Electronic
Procurement System (EPS) with an intention to maintain transparency.

I'V.5 Negotiating Skill and Assessing Impacts of Liberalization

Proper negotiating skill at the government level asregard trade and investment isacrying
need for the low income countries. For instance, in India, the primary resources of
administration are information and negotiation skills. In many countries, lack of proper
negotiating skill paves the way for the foreign investors to dictate trade terms to their
advantage. For instance in Bangladesh, a low level of negotiating skill has given rise to
terms of trade with foreign investors (particularly in the energy sector) which is
unfavorable for Bangladesh. It also creates pressure on the balance of payments in the
country. However, in recent times Bangladesh has initiated some capacity building
programs for the senior government officials. The Mongolian government, in this context,
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implemented several joint projects to develop personnel capacity at national level with
WTO and other ingtitutions. These measures were targeted to develop capacity building
for developing multilateral collaboration and expertise.

Vietnam, on the other hand, is particularly lacking in good negotiators, legal experts, and
good policy analyst and makers. One major bottleneck isthe practice of foreign language.
Public service professionals dealing with the international economic integration must be
provided with good knowledge in English language, globalization and international trade.

In the case of Mongolia, low wage and salary, and low social guarantees cause the highly
skilled government officials to lose their interest.

V.6 Mechanism and Framework of Tripartite Partnership

Most of the countries also lack a proper and effective mechanism and framework for
establishing partnership among the public sector, civil society and private sector. In the
cases of Bangladesh, Chinaand Mongolia, the strategic planning process has mostly been
top-down, which takes little note of the preferences of the people at large. Though the
coordination of the executive and legislative branches in the Philippines is administered
by an advisory council, still the process of coordination of the two branches becomes
dysfunctional sometimes. Though rare, interaction between the government and civil
societies in Bangladesh sometimes takes place in dialogues organized by private
organizations. Though technical and research organizations are manned by properly
trained professionals, major decisions regarding research organizations are taken not in
the merit of the case but in the larger interest of the government.

In Vietnam, the government's policy formulation process usually does not include the
academic circle and the business community. In rare occasions when academic circles are
consulted, their opinions are not sufficiently absorbed.

IV.7 Trade and Investment Related Administrative Supports

Providing administrative and legal support to the foreign investors and promoting
domestic products to external markets is a fundamental area of concern for trade
liberalization. In most countries, ministry of trade and foreign affairs are responsible for
providing any such administrative support to the prospective investors. However, some
countries have special government agency entrusted with such specific tasks.

Rigid bureaucracy and official hierarchy prevent decision-making at lower levelsand isa
significant factor which adds to the cost of doing business in Bangladesh. Widespread
incidence of solicitation of bribes sometimes discourage foreign investment. Within this
milieu, the Board of Investment (BOI) is competently dealing with foreign investment in
Bangladesh. BOI has laid down several legal provisions for investment protection and
governance. The Export Promotion Bureau (EPB) of the government also works for the
promotion of exports both in the public and private sectors.

In Vietnam, the Ministry of Trade takes care of Vietham's multilateral, regional and
bilateral negotiating process and is responsible for non-tariff barriers, competition, anti-
dumping policies and transparency. The Ministry of Finance in the country is responsible
for commitments and negotiations on tariffs and custom procedures; whereas the Ministry
of Planning and Investment is responsible for negotiations on investment, government
procurement and services. In Mongolia, the Foreign Investment and Foreign Trade
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Agency (FIFTA) is the principal government agency in charge of promotion and
facilitation of foreign direct investment into Mongolia FIFTA is responsible for
coordinating assistance to investors wishing to establish business enterprises, by
providing a local network facility that will enable them to comply with all registration
procedures required in the formation of a business enterprise. In order to promote
investment, the government of the Philippines has set up three major institutions to
review, approve and implement projects, those are the Investment Coordination
Committee (ICC), the Legislative Executive Development Advisory Council (LEDAC),
and the Development Budget Coordination Committee (DBCC). The Department of
Trade and Industry (DTI) leads the domestic investment activities, and the industry and
trade promotions of the government. For foreign trade, the DTI leads the Export
Development Council (EDC), which oversees the implementation of the Philippines
Export Development Plan (PEDP). The EDC is an ingtitution that has the potential to
enhance the country's capacity to seize the opportunities that may result from increased
trade and the coming globalization.

The foregoing review of the six sample countries reveals that the administrative capacity
of those countries remains in general very weak, particularly given the attendant
challenges emanating from the needs to attract foreign investment and promote foreign
trade. In a number of countries, new institutional and policy initiatives were undertaken
to provide one-stop service to foreign investors and ICT facility to government officials.
However, many of these governments are unable to realize the full potential of these
initiatives due to entrenched structural problems of the public administration (i.e. non-
competitive incentive package, arbitrary promotion system and inadequate HRD
policies). While a well thought civil service reform needs to be urgently introduced, all
these countries will have to find ways and means to ring-fence their innovative initiatives
to address the challenges of globalization.

V. REGIONAL EXPERIENCES: TRANSPARENCY AND ACCOUNTABILITY
Corruption is a considerable impediment to development and is especially damaging to
the enhancement of state capacity to promote trade and investment. Transparency and
accountability are key instruments in the fight against corruption. All the countries under
review have strived to introduce transparency and accountability into many aspects of
government and society. While some actions have been proved successful, others are yet
to bear fruit and still many more have failed. This section summarizes the experiences of
the six sample countries in implementing procedures for deepening transparency and
accountability in the governance structure of the state to effectively confront the
challenges of globalization.

V.1 Bureaucracy and Anti-corruption Laws

Anti-corruption laws play an important role in ensuring transparency and accountability
in trade and investment activities. Though anti-corruption laws are in place in most of the
countries, they remain largely ineffective due to too much bureaucracy and red tapism.
Often provisionsin the laws themselves act as barriers to the effective implementation of
the laws. Additionally, measures have to now be taken not only against corruption, but
also against the bureaucracy that impedes the hand of the law.

Bangladesh figures high in the list o the countries perceived to be corrupt which is
prepared by the Transparency International. A Bureau of Anti-Corruption (BAC) existed
in Bangladesh to combat higher-level corruption, but it was alargely ineffective body due
to interference from the political authorities and reported corruption among its officials.
Recently the government has replaced the Bureau with an independent Anti-Corruption
Commission. However, al the personnel of the earlier Bureau have been reappointed in
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the Commission. This has created a widespread apprehension about its effectiveness.
Besides, prior permission from the Prime Minister is required before lodging a corruption
case against a cabinet minister, and such permission is rarely granted.

Corruption is also a major chalenge for the Chinese Government. In addition to the
systematic enforcement of Criminal Law, Audit Law and Administration Supervision
Law, there are the State Procurators Offices which act as the state organs for legal
supervision. However, corruption within the bureaucracy has created disagreements over
the effectiveness of governmental supervision organs which enforce anti-corruption laws.

Corruption is also pervasive in India and according to the Transparency International, the
most corrupt sectors in descending order were found to be Police, Health, Power,
Education, Rations, Land Administration, Judiciary, Taxation, Railways, and Telecom. A
Central Vigilance Commission (CVC) has been established to investigate the corruption
incidences in public services. However, the anti-corruption process is criticized for its
ineffectiveness and slow process.

Also, in Mongolia, corruption and bribe has become real at all levels of state institutions
and their negative impacts are increasing. In such a situation, the State Great Khural of
Mongolia adopted Anti-corruption Law in April 1996. Authorities of implementing anti-
corruption activities are generally devolved to police, prosecuting organizations and
courts. Unfortunately, provisions of the law were not implemented absolutely. The reason
for thisis that the way of fighting corruption is not completely defined and authority and
obligations of implementing organization are not set forth clearly. In the Philippines, The
Department of Justice and the Office of the Ombudsman are two agencies involved in
fight against corruption. Since the history of both agenciesis littered with corruption and
ineptness, this has fostered skepticism and ridicule among the general public as regard
their effectiveness in curbing corruption.

The Philippines courts are also well known for its slownessin litigation and taking action
against corruption. Vietnam passed a number of ordinances and decrees to address
corruption. However, the most featuring initiative in Vietnam was the establishment of
Prime Minister's hotline to receive business complaints. Besides, in addition to the
General State Inspectorate, several ministries now have units for tackling grievances and
corruption. However, politicized and corrupt bureaucracy isthe major impediment to anti-
corruption movement.

V.2 Cross-Border Corruption and Enforcement

Though cross-border traffic is an elementary part of trade, there are few laws and fewer
facilities in most countries governing cross-border activities. Because most of the
countries do not yet have laws or legisations specific to cross-border corruption, and
those that are in place suffer from ineffectual enforcement, opportunities on this avenue
of corruption are rampant.

Bangladesh is yet to develop specialized laws to deal with cross-border corruption. In the
absence of separate laws, Bangladesh extends its Anti-Money Laundering Act and Anti-
corruption enactment to cover the cross-border citizens. The Chinese government,
however, has been active in participating in international cross-border corruption efforts.
Vietnam in thisregard is still in the process of drafting the Anti-Money Laundering Legal
Document.

In an effort to increase state capacity to meet the needs of globalization, the countries need
to form and enforce stringent laws specific to cross-border citizens and activities in order
to curb the corruption occurring there.
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V.3 Other Enforcement M echanisms

While in most cases the state governments have appointed high-level officials and
institutions to curb corruption within the higher ranks, the presence of corruption in the
anti-corruption institutions themselves acts as a barrier to the effective functioning of
these facilities. Political authorities are also able to exert great influence on these anti-
corruption institutions. Enforcement mechanisms become ineffective because of the
absence of international accounting and auditing standards, dearth of qualified
professionals to administer the mechanisms, difficulties of accessing information, and
inaccuracy of data. Some countries have not yet adopted international auditing and
accounting standards, which renders their enforcement mechanisms ineffective in the
globalized trade environment.

Article 77 of the Bangladesh Constitution provides for the establishment of an
Ombudsperson, who will be an independent high-level public official to receive
complaints against government agencies and officials and to keep watch over and control
persons under hig’her jurisdiction. However, lack of political will hindered Bangladesh
from appointing an Ombudsperson.

China has the unique feature that supervision organs are set in all governmental agencies,
state-owned enterprises, hospitals, even schools. The mission of those supervision organs
is to ensure that their workers are complying with laws and regulations. In Mongolia,
authorities of implementing anti-corruption activities are generally devolved to police,
prosecuting organizations and courts but implementation of the provisions of the law is
not in any sense satisfactory.

India has taken empowerment of the public and e-governance as tools for curbing

corruption. An example of e-governance is the Bhoomi (land) project, where in the state
of Karnataka reduced the discretion of public officials by introducing provisions for
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recording requests to alter land records upon sale or inheritance of land online. Another
effective enforcement mechanism is the voice mechanism of the report card system which
catches individuals involved in offering bribes and identifies the government agencies
involved. The problem iswell depicted in Vietham's current situation, where international
standards are yet to be introduced and there is a shortage of qualified accountants.
Therefore, the country is unable to ensure these qualitiesin its trade and investment laws
and regulations.

The regional experiences suggest that al the countries have recognized that corruption
and lack of transparency are story impediments to effect participations in the process of
globalization. While al the countries have enacted alarge variety of anti-corruption laws,
in most cases they remain ineffective due to lack of political will as well as due to
inadequate progress in other complementary measures (e.g. implementation of global
accounting standards).

V1. REGIONAL EXPERIENCES: LEGAL AND JUDICIAL FRAMEWORK
Establishment of a credible legal and judicial framework conducive to trade and
investment sector development is a precondition for effective economic liberalization. A
credible judicial framework requires reforming of obsolete laws, and enacting new laws
to face the new situation as well as strengthening of the judiciary, including fully
separating it from the executive organ of the state. A strong legal system not only acts as
an arbiter of disputes between parties, it also servesto uphold the rule of law to the needs
of the emerging market economy. However, a properly administered and fully operational
rule of law and justice system remains one of the major challenges for the nation statesin
the face of globalization.

V1.1 Enforcement of Regulatory Framework

Absence of effective regulatory framework for trade and investment is one of the major
obstacles in gaining from the globalization process for most of the countries. Different
groups with vested interests take advantage of trade and investment related rules that are
not well publicized or transparent in the concerned countries. Also, for most of these
countries, unpredictability of tariff system and opaque non-tariff measures create
difficulties for business enterprises and lack of confidence among the potential investors.

Vietnam, in this connection, has a unique experience in enforcing the regulatory
framework. Parallel existence of two investment laws - one for the foreigners and the
other for the domestic investors - has brought about discrimination in investment
activities which is in contradiction with the concept of WTO's National Treatment. The
legal framework is also weak in the fields of subsidies, anti-dumping and dispute
settlement and competition policy. Lack of regulations in these fields, especialy in anti-
dumping and subsidies, is serious and causes difficulties in ensuring fair trade.

Conversely, in China, some so-called anti-corruption laws are not laws, but political and
disciplinary norms formulated directly by the Chinese Communist Party or jointly by the
party and governmental agencies. Thus, enforcement of regulatory framework is not
apolitical.

In the case of Philippines, the government undertook several reform initiatives for
improving and strengthening the legal and regulatory infrastructure for doing businessin
the Philippines. More specifically, taxation, foreign exchange, and securities regulation
were revised supposedly to bring these closer to global standards. The reform initiative
was intended to remove the Philippines from the international watch list of countries
involved in money laundering. However, effectiveness of newly introduced laws and
regulations remains largely dependent on honest-to-goodness political will.
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V1.2 Independence of Judiciary

Lack of independence of the judiciary hinders deepening of good governance and thus to
the economic development of a nation. In the reform process of judicial framework,
effective independence of the judiciary constitute the major challenge for most of the
countries. In some countries independence of the judiciary is yet to emerge, whereas in
other countries it only exists formally.

Article 22 of the Bangladesh Constitution contains fundamental principle of state policy
to the effect that "the state shall ensure the separation of the judiciary from the executive
organs.” Although there is the constitutional commitment for the separation of the
judiciary, no positive steps have been taken till today for the separation of the judiciary
from the administration. Though the Supreme Court, in its judgment, gave specific
guidelines to implement the separation of the judiciary from the executive organ of the
state, the Government of Bangladesh, by taking permission from the Supreme Court, has
postponed the decision of separating the judiciary from the executive organ for fourteen times.

Vietnam's laws and judiciary practices basically do not grant independence to judiciary
agencies for the last few years, the principle of independence of the court in judging has
been more effectively recognised in the country. Similarly, in the Constitution of China
independence of judiciary is stated as such that the people's court exercises judicial power
independently, in accordance with the provisions of the law, and is not subject to
interference by any administrative organ, public organization or individual. In India, on
the other hand, interference from the politicians and bureaucracy in the selection,
appointment, and transfer of the judges exists which results in unwanted obstacles in the
way of fair judgment.

V1.3 Recruitment and Training Process

The countries vary in the process of appointment of judges. But unwanted influence in the
appointment process and lack of proper training with an emphasis on the code of ethicsis
the most common problem faced. In Bangladesh, the Public Service Commission, an
executive unit of the state, appoints the judicial officers, the judges of the Supreme Court
are appointed by the President in consultation with the Chief Justice. A code of ethics
exists. Training isgiven in the Judicial Administration Training Institute (JATI). Thelega
educational institutes of Bangladesh do not however teach its graduates the ethics or
professional responsibility. In Vietnam, the judge is selected through the assigning system
instead of the voting system. There is alack of code of ethics which can draw compliance
from judges and lawyers.

On the other hand, training of the judges in India takes place in quite a few state-level
institutes. However, it is restricted mainly to repetition of subjects taught in law colleges
with some emphasis on their practical relevance. Interference from the politicians and
bureaucracy in the selection, appointment, and transfer of the judges exists and this
undermines the independence of the judiciary in India. The non-filling of the posts of
judges in time is due to political interference and bureaucratic indifference at best and
meddling at worst. There are presently quite a few training institutes offering mainly
foundation courses for Munsiffs and Judicial Magistrates and some refresher courses for
Additional and Assistant District Sessions Judges. Whereas, in the Philippines, general
lack of court resources and judges' training in the new laws hinder court proceedings, thus
undermining outcomes.

On amore positive side, the incentives for judges in Vietham have been improved as the
lawyers increasingly engage in courts. And many courts have not only opened to the
public, but also attracted the attention of the greater civil society. Therefore, judgments
are becoming more and more prudent and unprejudiced.
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V1.4 Judicial Performance and Accessto Justice

Major factors undermining the judicial performance of the selected Asian countries are
the delay in trial and the accessibility of the poor in the judiciary. One socio-economically
embedded factor that hinders fairness of trial in general isthe high costs of hiring lawyers.

In Bangladesh, access to the Government's support system for managing or attending
legal suits by the relatively poorer sections of the population is extremely limited with the
high cost involved in hiring lawyers. As such, the poor victims are often compelled to
avoid litigation or to stop appealing or attending legal suits after short-run efforts. Again,
in the legal system of this country, delay in the dispensation of justice has been a chronic
problem. The mounting backlog of cases in amost al tiers of the judiciary is the main
cause of delay in disposal of cases. However, the Civil Procedure Code (CPC) has been
amended by way of amicable settlement between the parties to ensure quick disposal and
the poor's access to justice.

Chinaslegal aid system emerged in the mid-1990s, but yet to have aunified legal aid law
in the state level, although many regulations have been adopted in central and local level.
It is aimed at empowering the poor to seek justice rather fighting against corruption
directly.

In India, a scheme of accreditation of NGOs for campaigns for lega literacy and
awareness has been implemented with an aim to improve the accessibility of the poor in
the judicia system. Up to the year 2000, about 3.2 million persons have been estimated
to benefit from this legal aid, of which 0.7 million belong to the scheduled castes and
tribes, 0.27 million are women, and 9,000 are children. Approximately 72,038 Lok
Adalats (People's Court) have also been organized throughout the country where 12
million cases have been amicably settled. The process has been slow but it is an effective
endeavor to improve the coverage of judicial services.

V1.5 Protection of Intellectual Property Rights

Enhanced trade and investment demands well-framed property rights laws and
mechanism to protect property rights. Addressing this demand has been amajor challenge
for most of the countries. However, these countries differ in the stage of development for
property rights laws and enforcement mechanisms. Bangladesh allows private ownership
and investment in all sectors. But the mechanism to protect and enforce property rightsis
cumbersome and time consuming. The mechanism is also not transparent and is a point
of serious concern to the prospective investors in this country.

There are a number of property rights laws in China. The Trade Mark Law was enacted
in 1982 with two amendmentsin 1993 and 2001, the Patent Law was enacted in 1984, and
the Copy Right Law in 1990. Nonetheless, magjor challenge for the Chinato attract foreign
investors remains controlling of the outright violation of copyrights.

For Vietnam too, protection of property rights remains one of the weakest fields. Though
legal regulation has been improved from its previous state, they are still insufficient and
inconsistent. Law enforcement remains weak. The administrative management system
and officersin intellectual property are not qualified to carry out their responsibilities due
to the lack of professional capacity, morality and resources. The public awareness is
generally limited due to their incomplete understanding, unfamiliarity with regard to
personal rights of intellectual property.

In the Philippines, the government made some progress in the protection of intellectual
property rights related to trade and investment activities. The Bureau of Patents,
Trademarks and Technology Transfer has been revamped and renamed as the Intellectual
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Property Office (IPO). Notwithstanding government's endeavor to protect and enforce
rules that govern the use and misuse of intellectual property, implementation process
remained very slow and frustrating.

There are several laws in Mongolia regulating property issues, though the main source is
the Civil Law 2002. However, copyright protection in Mongoliais still in an infant stage
with afragile enforcement system.

A brief analysis of the judicial and legal framework in the selected Asian countries
demonstrates a process of evolution. A large number of enactments have come into
existence in most of the countries to protect, among others, private property and
intellectual property rights. However, many of these legal initiatives are ineffective due to
a deep lack of political will which is epitomized by the continued attachment of the
middle and lower judiciary to the executive organ of the state. On top of this, routine
corruption is reducing the poor's access to justice. Consequently, weak rule of law is
inhibiting improved flow of foreign investment and greater export opportunities.

VIlI. CONCLUSION

The present day globalization is essentially manifested through the compelling forces of
economic integration coupled with technological innovation. Setting the rules of the
games in the fiercely competitive world, common global norms, procedures, and
standards are being developed to facilitate flow of goods, services, capital and intellectual
property. As a result, the national governments of the developing countries, including
those in Asia, are under increasing pressure to cope with the new measures of global
governance. However, these countries, for a variety of reasons including the quality of
their capacity to deal with the process of globalization, have diverse capacity to attract
trade, investment and foreign assistance. In many ways these countries also have to
compete in the world markets for the same range of products.
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As the developing countries are at varying levels of economic, social and political
developments with widely divergent geo-demographic attributes, the costs of their
national capacity building are not of the same magnitude. Moreover, to address the
capacity building needs, understanding the benchmark situation in individual countriesis
necessary. Consequently, customized reform initiatives are required for each country to
meet their specific capacity building need.

The case studies which were conducted in connection with present exercise confirm that
most of the countries have already embarked on a process of capacity development which
is geared to managing globalization. However, these national initiatives, while reflecting
the ground redlities, are yet to be fully effective in many cases. Further, human
development, as the generic goal of capacity building, was found to be inadequately
articulated from the perspective of democratizing the opportunities to equitably benefit
from globalization.

Diversity Vs Uniformity of I nterventions

In the race of globalization, the finishing line for al the countries is common, but the
starting lines are different for each country. Hence, varied benchmark situations have
conditioned the experience of individual countries in prioritizing their capacity building
needs. For instance, protection of intellectual property is quite a new issue in Mongolia,
whereas Bangladesh, India and Vietnam are saddled with copyright and trade mark
protection laws. In contrast, China and the Philippines seriously lack an effective
mechanism for enforcement of the existing laws.

Notwithstanding the fact that the countries are placed at various stages of global
integration, generic commonalities were found in terms of their experiencesin the process
of capacity building of the state. For instance, the competence level of civil bureaucracy
has been found to be wanting in most of these countries, resulting in a lack of leadership
and planning capacities to assess impact of globalization on income and social indicators.
Though negotiating skills of the government as regard trade and investment varied
country to country, political influence on human resource management and limited use of
e-governance had been found common in all the sample countries.

Most of the sample Asian countries do not have an institutional mechanism for
establishing effective tripartite dialogue among the government, corporate and not-for-
profit sector. Absence of full independence of the judiciary in these countries also termed
out to be a common gesture.

To sum up, while the case studies do project a mosaic of experience in the concerned
countries, there happens to be an extensive common agenda in the area of capacity
building for capitalizing on globalization which all the countries are addressing.

Sequencing of Policy and | nstitutional Reforms

It has been established earlier that one of the major outcomes of acceleration of
globalization relates to emergence of a set of common global standards and procedures
which range from macroeconomic framework, trade rules and treatment of FDI to
compliance of socia clauses and environmental standards, and transparency in public
affairs.

Thus, one observes a wide array of attempts to legislate new laws and rules, but they
remain largely ineffective in the absence of proper institutional structure. Only those
countries which have undertaken institution building effort, along with rules making,
have been more successful in achieving a balanced global integration. The emphasis on
ingtitutional building is aso relevant in case reforms undertaken in old institutions.
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However, one needs to point out that the role of policymakers acquire a special
significance in the transition economies. In this set of countries, one has to give policy
guidance to define the space related to the private sector by ways defining the property
rights through new laws.

Within the policymaking process one observes the overwhelming dominance of
deregulation, liberalization and privatization related measures. However, for a more
inclusive global integration the countries have to undertake appropriate labor market
policy as well as human resource development policy. Regrettably, these issues got about
no prominence in the policy package of most of the countries.

Finally, in response to global signals, most of the countries are engaged in the process of
ingtitutional reengineering. Experience suggests that while institutions dealing with
external agents needsto created, but if the capacity of the supply-side related agencies are
not strengthened other institutions are not going to function. For example, although many
countries have set up new facility to process FDI, but in the absence of augmentation of
the supply capacity of electricity, water, telephone lines, etc.

Thus, it appears sequencing of policy and institutional initiatives varies between
transition and tranditionally market economics. In fact, the sequencing within policies and
institutions is also quite pertinent.
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Demand-Pull Vs Supply-Driven Capacity

Since demand-pull factors defining capacity building needs of the state are amost the
same for all countries, supply-driven factors acquire special importance in determining
each country's competitive advantage. For instance, compliance of the EU's Rules of
Origin and WTO's TRIPs Agreement are amost equally applicable for Mongolia and
China. However, the supply-side factor, i.e. the internal capacity to respond to those
exogenous demands is not same for these two countries. Capacity disparity of individual
countries also impacts on the integration process. Benefits of trade are not equally
distributed when these countries face each other in a bilateral or multilateral negotiation
table, or interact in regional or global trade bodies like ASEAN or WTO. In this context,
to make alevel playing field for each country, external supporting is required to enhance
the internal capacity of individual countries.

Findings of the study demonstrate that in most cases, the observed policy and institutional
reform initiatives were initiated internally within the individual countries. External
influence, however, mostly occurred in the forms of setting standard by importing
countries and international bodies. Thus, the internal capacity building need was largely
influenced by the previously set standards of international trade bodies and developed
country markets. For instance, compliance of EU's sanitary and phyto-sanitary measures,
and its rules of origin has been the mandatory criteria for exporting countries. Besides,
foreign investment into these countries largely depends on compliance of major WTO
rules, such as Most-Favored-Nation treatment, National Treatment and implementation of
trade-related intellectual property rights. In fact, alarge part of China's capacity building
effort emanates from its WTO accession protocol.

Apart from these indirect influences, international trade bodies also conducted targeted
programs in these countries to strengthen their capacity in managing globalization. For
example, Mongolia implemented several joint projects with WTO to develop personnel
capacity at national level.

In fine, if addressing the demand-driven capacity needs is a necessary condition,
engagement in supply-side oriented capacity development is the sufficient conditions for
improving a country's ability to benefit from the globalization process.

The Human Development Dimension

Despite the fact that economic integration is the prime expression of addressing the
globalization process, the objective of such process is to improve human welfare. Thus,
while economic integration remains as the locus of globalization, human development
appears as the definitive focus of this process. Accordingly, while globalization is putting
new demands on state capacity everyday, the major challenge remains however to ensure
that the benefits of globalization reach all, particularly the poor and disadvantaged.

The state has a major role to play in making globalization work for common people.
Sustainable development involves equal emphasis on the part of the government on
human, economic and social development. Transparency and accountability in the public
sector and the reform of judicial and regulatory systems are necessary to protect the
interests of the poor and vulnerable groups. State capacity in this context is an essential
provision to make use of opportunities provided by globalization and to protect and
promote interests of vulnerable groups in the society. Though all the countries undertook
specific capacity building initiatives to get the best out of the globalization, the benefits
in most cases did not trickle down equally to common people. The reasons for an
inequitable distribution of benefits of globalization however varied from country to
country.
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Though a number of targeted schemes were taken in several countries, no major
breakthrough linking the excluded groups was visible. For instance, when Bangladesh
began to respond to the globalization process with market liberalization, a number of
measures were taken including reduction of tariff rates and harmonization of tariff
structures. Consequently, amajor structural transformation in the business and production
was observed. During the 1990s, Bangladesh experienced an accelerated growth
performance with an average 5 percent plus GDP growth rate. Unfortunately, this growth
was not trandated into equitable distribution of income and faster reduction of poverty.
The poverty aleviation rate at the national level did slow down discernibly, while a
significant worsening of income inequality at the national level was observed.44 This
implies that notwithstanding the overall improvement of per capita income, a large
section of the population were unable to access better quality health and education
services.

A common citizen is the end-user of state's globalization process. Therefore, before
setting a capacity building program, it is essential for the policymakers to understand the
impact of such initiative from the human development perspectives.

Scope for Replicating Best Practices

The case studies do indicate that a number of countries have been able to successfully
develop some interesting capacity building models. This includes tariff harmonization
and trade and investment promoting exertion of Bangladesh government (e.g. through
BOI and EPB); combating corruption and enforcement of copyright laws by Chinese
government; effective trade negotiation practice of India both in bilateral and multilateral
arbitrations; externally oriented administrative and judicial reform initiatives of
Mongolia; B-O-T investment scheme of the Philippines; and Vietham's administrative
reform initiative through e-governance.

It is an interesting question whether these models could be replicated in other countries.
The issue of replication becomes particularly challenging as these models are outcomes
of specific historical circumstances and unique experience of policy and institutional
reforms. It is also true often "champions' have spearheaded creation of these successful
initiatives. Thus, it is definitely a daunting task to regenerate such confluencial factor in
another country.

However, all these successful cases do provide us with some general lessons which can
be useful while undertaking capacity building initiatives with a view to address similar
problem emanating from globalizations. First, a combined effort is more effect than
standalone exertion and thus a synergy is very important for state capacity building.
Second, in the case of weak institutions, role of leaders with a critical mass is very
important. In fact, leadership's essential role isto create and expand the opportunities that
empower people to sustain globalization changes. Third, since there is no one best way of
development, adaptation through trial and error process is always desirable. Fourth and
finaly, it has to be all done through a participatory process which will essentially bring
the stakeholdersin the policy planning, implementation and eval uation process. However,
this experience may be further modified through exchange of views among the Asian
countries to generate a more indigenized regional model.

44 Bhattacharya, D. 2005. State of the Bangladesh Economy in the Fiscal Year 2004-2005:
Second Reading. June Dhaka: CPD.
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() The primary responsibility of the judges is the discharge of their judicial duties. Subject to
any restrictions imposed by law or rules, the judge may participate in law-related activities
provided such activities do not interfere with the judge's judicia duties.

(f) The judges should maintain their personal conduct at a level that will ensure and maintain
the people's trust and confidence. Judges must not abuse the power of their Judicial Office or
use it inappropriately. In other words, judges should not involve themselves in any activity
which is incompatible with their Judicia Office.

IV.5.3 Training Process

As per the Judicial Administration Training Institute Act 1995 (as mentioned Bangladesh Gazette
Notification- Extraordinary Issue dated July 9, 1995), the Government of Bangladesh has set up a
JATI to arrange for training of persons appointed in the judicial service, lawyers and some other
professionals connected with the judicial system in order to enhance their professiona efficiency.
The JATI is now functioning in the Old High Court Building in Dhaka and the foundation for its
new building has already been laid down. The sources of JATI's funds are grants from the
Government, grants from the local authorities |oans obtained on prior approval of the Government
and others. The establishment of JATI and the conversion of the Law Commission into a permanent
entity have been rendered under a US$2,000 million project with support from the World Bank.

Functions of JATI
The gazette notification dated July 9 1995 outlines JATI's functions as the following:
| Impart training to the persons appointed in the judicial service, law officers entrusted
with conducting of government cases, advocates enlisted with the Bangladesh Bar
Council and officers and staff of al courts and Tribunals subordinate to the High Court
Division of the Supreme Court;
i Arrange and impart training in legisative drafting and drafting of other lega
documents,
| Impart training in legislative drafting and drafting of other legal documents to trainees
from abroad in cooperation with international donor agencies;
| Conduct research and investigation in respect of court management and to publish the
same;
| Arrange and conduct national and international conferences, workshops and symposia
for improvement of the judicial system and quantity of judicia work; and
| Publish periodicals, reports, etc. on the judicial system and court management.

Curricula of JATI

As in the case of various courses at the Bangladesh Bar Council, the curriculum for the Basic
Course a JATI does not have any module of ethics or professional responsibility. However, the
curriculum for Judicial Administration Training Course for the district and session judges contains
amodule on Judicial Ethics and Code of Conduct of Judicial Officers. Under its current training
policy, the JATI runs the following training courses:

District or Joint District-and-Sessions Judges (6-day);

Basic Course for Newly Appointed Assistant Judges (60-day);

Senior Assistant Judges (21-day, and sometimes 3-day short courses);

Public Prosecutors (6 days to 21 days);

Government Pleaders (6 days to 21 days);

In-Service Training Course for Ministerial Officers of the Subordinate Courts and
Tribunals (One to 2 weeks).

7



Achievements of JATI

In five years, from June 1997 to May 2002, JATI imparted training to 1397 judges, advocates and
court support staff. The institute introduced and conducted the first batch training for the court
support staff (i.e) Administrative Officers, Nazirs and Bench Assistants) in the year 2000. Each of
the training programs was different in nature and intensity. The curriculum was made the basis of
training, but improvements were made as to their contents and methods to achieve optimum result
in each course. Study tours were an integral part of JATI's judicial training. The trainee-judges
visited the Jatiyo Sangsad (National Parliament), the Supreme Court, the Ministry of Law, Justice
and Parliamentary Affairs, UNICEF-Dhaka, Dhaka Central Jail, the Defense Staff College, the
Islamic Institute of Technology, BARD (Bangladesh Academy for Rural Development), National
Juvenile Correction Centre at Tongi and other institutions of repute to make trainees aware of their
activities and gain more knowledge on other important issues beside the law.

Faculty Development at JATI

The Ingtitute, from the beginning, gave significant impetus on faculty development. JATI's faculty
members visited countries like Japan, India, Canada and Britain for gaining knowledge about
judicial training and training facilities there. The Ingtitute's officers also received various types of
training and project related activities for better training management at JATI.

Danish Support to JATI's Devel opment

Support to Capacity Building of the JATI of Bangladesh is a five-year capacity building project
aimed at enabling the JATI to deal with well-structured professional training in order to increase
judicial efficiency of the subordinate courts and make the judiciary understand its roles and
responsibilities. The project constitutes acomponent of the World Bank-financed Legal and Judicial
Capacity Building Project. The major activities include the following:

| management and institutional development;
| development and application of training plans and training needs analysis tools;
| development of training curricula, training materials, and audio-visua aids;
| training of trainers;
| development and implementation of training courses for the target groups.
In addition, the project aso includes procurement of education and training equipment necessary
for the function of an envisaged new Judicia Administration Training Institute.
IV.6 Fairnessin Trial and Sentencing Process
(@) Fairnessin Trial
To get fair and speedy tria is a fundamenta right guaranteed in the Bangladesh Constitution.
Article 35 of the constitution reads as follows:
Article 35. Protection in respect of trail and punishment:

(1) No person shall be convicted of any offence except for violation of alaw in force at the time
of the commission of the act charged as an offence, nor be subjected to a penalty greater than,
or different from, that which might have been inflicted under the law in force at the time of
the commission of the offence,

(2) No person shall be prosecuted and punished for the same offence more than once,

(3) Every person accused of a criminal offence shall have the right to a speedy and public tria
by an independent and impartial court or tribunal established by law,

(4) No person accused of any offence shall be compelled to be a witness against himself,

78



(5) No person shall be subjected to torture or to cruel, inhuman or degrading punishment or
treatment,

(6) Nothing in Clause (3) or Clause (5) shall affect the operation of any existing law which
prescribes any punishment or procedure for trial."

The question of fair trial presupposes fair investigation, fair prosecution and fair provision of the
scope for the defense of the accused under legal dispensation. A person accused of an offence shall
be presumed to be innocent so long he or she is not proved guilty by legal evidence beyond all
reasonable doubt. This implies that even ten accused persons may be acquitted but not a single
innocent person should be convicted. That a person shall have the protection of law is the
inalienable right guaranteed in the Constitution in Articles 31 and 33, which read as follows:

Article 31. Right to Protection of Law- To enjoy the protection of law, and to be treated in
accordance with law and only in accordance with law, is the inalienable right of every citizen,
wherever he may be, and of every other person for the time being within Bangladesh, and in
particular no action detrimental to the life, liberty, body, reputation or property of any person shall
be taken except in accordance with law.

"Article 33. Safeguards asto Arrest and Detention

(1) No person who is arrested shall be detained in custody without being informed, as soon as
may not be, of the grounds for such arrest, nor shall be denied the right to consult and be
defended by alegal practitioner of his choice.

(2) Every person who is arrested and detained in custody shall be produced before the nearest
magistrate within a period of twenty-four hours of such arrest, excluding the time necessary
for thejourney from the place of arrest to the court of the magistrate, and no such person shall
be detained in custody beyond the said period without the authority of a magistrate .....

As for the purpose of protecting social order and peace by preventing prejudicial activities against
the state, the Specia Powers Act 1974 was enacted. In the meantime, this law has been largely
modified. There are a lot of arguments and criticism for and against this law, which curtails the
fundamental rights of the citizen. Instances are not rare when concerned agencies of the
Government sometimes use the provision of this law arbitrarily. Despite this, the Supreme Court,
in order to check this type of arbitrary arrests and detentions, has so far granted anticipatory bails
and directed the release of some detainees forthwith. Currently, the demand for the repeal of the
Special Powers Act 1974 till persists at the end of the conscious sections of the people. However,
after some modifications rendered to the Special Powers Act 1974, thislaw has been complemented
by the enactment of other lawstitled Speedy Trial Act (on October 24, 2002) and the Anti-Terrorism
Act.

Another socio-economically embedded factor that hinders fairness of tria in general is the high
costs of hiring lawyers. Access to the Government's support system for managing or attending legal
suits by the relatively poorer sections of the population is extremely limited. As such, the poor
victims are often compelled to avoid litigation or to stop appealing or attending lega suits after
short-run efforts.

The recent rise in threats or other forms of coercion from godfathers of the crime world to the
socially powerless victims have stopped them short of going for legal suits. Additionaly, the weak
and corrupt structure of the law enforcing agencies has aso faled to provide protection to the
justice-seeking socio-economically weak victims. Even the media have reported frequently on the
murders of victims or their witnesses in the courts and court premises because they appeared there
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in order to attend the hearing sessions. This situation tells on the outcome of the corruption and
weaknesses of the law enforcement agencies obstructing pursuit of fair trial and justice.

(b) Sentencing Process

Sentencing, the final and concluding part of trial in a criminal case, is deterrent and retributive in
Bangladesh. The entire drama of a crimina proceedings ends with the verdict of the court in which
the policefinvestigators, the witnesses, the prosecutors and the judges/magistrates play their
respective roles. Apparently, acrimina charge against aperson in the society carries certain stigma;
and for this reason the people generally try to avoid criminal charge or otherwise being entangled
in criminal proceedings.

Sentence of death, imprisonment for life, imprisonment (rigorous or simple), forfeiture of property
and fine are prescribed by Section 53 of the Penal Code which may be awarded to the offenders
according to the nature of charges. By Ordinance XL of 1985, the term "transportation for life" has
been substituted by the word "imprisonment for life" equivalent to thirty years of rigorous
imprisonment under Section 57 which the Government may commute into imprisonment not
exceeding twenty years as provided under Section 55 of the Penal Code (Ordinance XLI of 1985).
Sentence of death passed by the Court of Sessions shall have to be confirmed by the High Court
Division under Section 374 of the Code of Criminal Procedure. It is well within the prerogatives of
the President, who can grant pardons, reprieves, respites, remit, suspend or commute any sentence
passed by any court, tribunal or other authority under Article 49 of the Constitution.

In passing the sentence, the court must have full regard to the nature of the offence, status of the
accused persons and overall the ends of justice in all fairness of things. Except in cases involving
the sentence of death and imprisonment for life, the courts are given wide discretion in passing
sentences of various terms. The cardina principle is that the sentence must not be excessive or
disproportionate to the nature and gravity of the offence. In practice, different courts pass different
terms of sentences in similar types of cases which are poised at pricking the people's conscience
and shaking their confidence in the judiciary. Accountability in the proper sense of the term on the
part of every quarter engaged in the task of administering justice (e.g. investigators, prosecutors,
judges or magistrates) is relatively low, and such deficiencies in the judicia system have often
given rise to unwelcome public opinion about the honesty, attitude and role of the country's
judiciary. Asfor instance, one may refer the case of Shima Chowdhury of Chittagong District which
jolted the conscience not only of the people of Bangladesh, but also of the people of many parts of
the world. Similar mishap in the performance of the judiciary in passing sentences was visible in
the case of Yasmin Murder Case in Dingjpur District. Therefore, it may be concluded that the laws
and the practices in the delivery of judgment requires urgent improvement.

V.7 Speed of Trial vs. Backlog of Cases

It is the constitutional right of the people of Bangladesh to get speedy and fair trial under the legal
dispensation. However, in the legal system of this country, delay in the dispensation of justice has
been a chronic problem. The mounting backlog of cases in amost al tiers of the judiciary is the
main cause of delay in disposal of cases. As aresult of such delays in delivery of judgment, the
people are aso losing confidence in the fairness of the judiciary. In general, the causes of such
delays may be classified under two broad heads, the court's delay and the law's delay.

The fact that the laws of the land tend to delay the disposal of cases and that such delays are a good
cause for bail in non-bailable offences have been well illustrated in an article titled "Undue delay
intrial is good ground for bail in non-bailable offence” published in The Daily Sar dated July 13,
2003 in Dhaka. It was stated there that the particular Appellate Division Crimina Case between
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Captain (Retired) Nurul Huda (Appellant) vs. State (Respondent) had its judgment delivered on
December 01, 2002 after along trial since October 1996 (High Court Miscellaneous Criminal Case
No. 1965 of 1997 arising out of Ramna PS Case No. 93 dated October 21, 1996 under Sections
149/448/326/307/302/34 of the Penal Code). The deliberations presented in the newspaper article
indicate that arelatively large number of Criminal Procedure Code (e.g. Sections 496, 497, 497, and
339C-4) were related with the disposal of the case from appeal for bail. Thefina verdict permitting
the release of the accused on bail even contradicts the earlier verdicts given by the High Court on
multiple occasions. The accused had to languish in jail with problemsin his prostate glands, urinary
tract infections and serious depression for being in custody for more than six years without disposal
of the case.

While elimination of the problems causing the law's delay is along-term issue, the types of factors
causing the court's delay arerelatively more visible. Case management in Bangladesh's courtsis not
satisfactory. The judges usualy do not make a prior mental picture of the cases in hand. It is a
prerequisite for every judge to look after the administration of the court besides disposing of cases,
but the judges spend most of their time in certain routine jobs only. It is aso argued that they are
overburdened with huge piles of cases and that they do not have sufficient time to look into various
aspects of the cases well before they come to the court for hearing. This carries the judicial system
to the point that the number of courts is disproportionately fewer than the number of cases,
irrespective of the levels of complexities of certain cases.

Apparently, in amove to dispose of the formidably large backlog of cases, the Government enacted
the Speedy Tria Act on October 24, 2002. The political oppositionists termed it as an instrument to
harass them and to stop them from full exercise of their political rights. The deployment of the
Bangladesh Army with quasi-magistracy given to them coupled with the enactment of the Speedy
Trial Act 2002 resulted in arrests of many terrorists reportedly patronized in the past by a number
of political parties. Media reports have it that prior information sent to a number of the other
terrorists from and by the ruling party led to the flight of these terrorists to India escaping the
campaign by the army. Besides, a number of senior political |eaders among the oppositionists were
arrested, quizzed and reportedly tortured in the process. Moreover, number of arrestees faced quick
deaths in custody even before the state initiated the process of trial. Despite appeals from various
international human rights agencies to carry out investigations into these deaths, the processes and
reasons for many of those deaths in custody still remain shrouded in mystery. There were many
serious questions alleging the Government of having given the power of magistracy to the army and
challenging the good intent of the Government behind the waging of this so-called military
campaign terrorism.

In June-July 2003, several cases around mostly socia crimes were disposed of under the Speedy
Tria Act, ending in verdicts sentencing the alleged criminals to at least life terms or deaths. When
the majority of the cases are left hanging in the lower courts, the quick disposa of afew raises the
question in the press as to whether the Act was just a face-saver for the Government.

IV.8 Mechanism of the Poor's Access to Justice

As per findings of a survey conducted by the Transparency International Bangladesh (TIB) Chapter
and a report about a Specia Cell published in the Daily Muktakantha dated May 24, 1999, about
90 percent of the victims asserted that it was almost impossible to get help from the police without
money or influence. In the matter of court cases, engagement of alawyer is very costly and a poor
litigant cannot engage a good or senior lawyer. Generdly, the lawyers charge higher fees than the
prescribed fixed fees. Effective measures are necessary so that only prescribed fees are charged.
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Honesty and integrity of the lawyers and court employees are vital factors for the poor's access to
justice. Moreover, the Civil Procedure Code (CPC) has been amended by way of amicable
settlement between the parties to ensure quick disposal and the poor's access to justice.

V. KEY RECOMMENDATIONS
In an era of globalization, and interdependence of economies, the following areas should be
considered and strengthened seriously in order to increase the capacity of state in promoting trade
and investment in Bangladesh:
1. Political Will, Commitment and Stability
Institutionalizing democratic norms and values;
. Ensuring rule of law;
. Initiating electora reform;
. Improving law and order situation;
. Initiating reforms to strengthen local governments;
. Mapping of local resources;

| It is evident that the bulk portion of weaknesses of the state emanated from the lack of
commitment and will of the political leaders. So any reform designed to improve the
state capacity should start from the ruling political party.
| Opposition political parties can also play a vital role by participating in the political
process in a democratic manner.
2. Good Governance to Minimize the Costs of Doing Business in Bangladesh
a. Streamlining bureaucracy (Training, Posting, Transfer, and Promotions);
b. Curbing Corruption:
i. MakeBAC independent and more efficient;
ii. Strengthen and reform NBR and other relevant agencies for increased financia
transparency;
c. Strengthening BOI to promote sectoral priority, and areas of comparative advantage by
sector, including export-oriented FDIs;
d. Promotion of economic diplomacy;
e. Introducing e-governance for increased transparency;
f. Engaged governance: Increased efforts to improve relationships between public
officials at the grassroot level and local business people;
| It isrepeatedly noted that it is not the policy failure but the structural weaknesses of the
state and its bureaucracy which is responsible for failure to attract FDIs in Bangladesh.
These structural weaknesses work as an extra tax, and thus dissuade investors from
coming to Bangladesh.

i S o N R o 2\

3. Conducive Infrastructure

a.  Improving service delivery of utilities, including electricity and gas,

b. Increasing efficacy of ports;

c. Development of information technology backbone;

| Bangladesh could never attract FDIs without adequate infrastructural support. It is,

however, important to note that although expansion of public sector amenitiesis vital,
it is even more important to ensure quality and prompt service delivery of what we
aready have.

82



4. Development of Capital Market
a.  Proper use of remittance (the prime source of foreign currency earning)
b. Transparency of the stock exchange activities.

5. Image Building of Bangladesh

i Chinese and Indian experiences suggest that in general expatriate investors pioneer FDIs
in acountry. However, Bangladesh is seriously suffering from an image crisis. Even the
local investors are highly reluctant to invest in Bangladesh. Hence, the GoB has to take
concerted efforts, along with aforementioned activities, to uplift the popular image of
Bangladesh.

It is most likely that al these steps would improve Bangladesh's performance in trade and
investment. However, how and when these steps are to be taken are subject to further in-depth
studies. Such research studies should be carried out on urgent basis both to formulate well-informed
policiesin arapidly changing world and to identify implementation priorities for accelerated trade
and investment in the era of globalization.
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Annex |

RAS/01/061/A/09/01; Regional Initiative on HDRsin Asia and the Pacific -
Globalization and State Capacity

Terms of Reference of National Case Studies

It is increasingly being acknowledged that the State is a key actor in the development process. It
has a major role to play in making globalization useful for all; aleviating poverty and income
inequality; in advancing human rights and demaocracy; in protecting the environment and promoting
sustainable development. One of the main conclusions, which can be extrapolated from the United
Nations Millennium Declaration, is that reinforcing state capacity and promoting good governance
is a paramount factor in implementing the Millennium Development Goals.

How the public sector is structured, how it is administered and how it operates, as well as the
policies that are pursued have a great impact on people's well being. Managing the public sector in
today's environment of constant change, particularly in view of globdization, has become an
increasingly demanding challenge for national decision makers, policy advisors, service delivery
managers and civil servants at large. Reforming public administration systems and strengthening
state institutions are key factorsin order to enable people to seize the opportunities of globalization.
Unfortunately, globalization has benefited only a relatively small number of countries and some
regions of the world are still not integrated into the world economy. Even in countries that may have
significant advances due to globalization, there are huge disparities in the distribution of its
benefits.

Experience has shown that States with effective public administration systems and strong
institutions have the capacity to channel globalization to their own advantage and to minimize its
costs. Without building strong institutions and effective regulatory frameworks at the national level,
including independent and effective judiciaries, strong parliaments, accountable executives,
mechanisms of transparency and accountability, and without adequate socia policies, including
those on health, education, and social security systems, there are too many risks that either a
country will be marginalized or it will not be able to shield the most vulnerable groups of society
from the negative effects of globalization.

Trade and investments provide opportunities for benefits to both developed and developing
countries. In addition to the economic and financial contribution that trade and investments may
provide, they are also a growing source of socia goods and services. This is particularly true of
developing countries, especialy the least developing countries where domestic resources are not
adequate for the economy to provide the socia needs of their constituents. The key consideration,
however, is the ingtitutionalization and appropriate application of the channeling of the potential
benefits to be derived from trade and investments for social goods and services.

In light of the above, one of the outputs of this Project is aregional report centered on regiona and
country-level experiences and practices related to state capacity and globalization. The report will
focus on three dimensions of state capacity that contribute to the promotion of trade and investment:
(a) administrative capacity of the State, (b) systems of transparency and accountability, and (c) legal
and judicia frameworks. For this purpose, six national case studies will be commissioned in the
following countries. Bangladesh, China, India, Indonesia, Mongolia and the Philippines. The
results of these national case studies will form the basis of the regional report.
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Each national case study will address the following topics (this is not intended to be an exhaustive
list):
1. Administrative capacity of the State in promoting trade and investment:
(@) Leadership and strategic planning capacities;
(b) Human resources development, including negotiating skills required to effectively
participate in multilateral agreements and regiona treaties; policy analysis capacity
) Performance standards for management devel opment
d) Public service professionalism
€) Information technology in government operations
f) Existence of Investment Councils (like in Japan)

2. Transparency and accountability in trade and investment activities:
(@ Anti-corruption laws
(b) Conventions against cross-border corruption
(c) Agencies and/or institutions
(d) Enforcement mechanisms
3. Legal and judicial framework:
a) Regulatory framework for trade and investment
b) Property rights laws
€) Mechanismsto protect property rights
d) Independence of the judiciary
1. Training and recruitment process
2. Appointment and term in office
3. Codes of Ethics

(
(
(
(

It would also be useful to provide some information on the overall structure and mechanisms of
access to justice for the poor (for example, public legal assistance).

The final outline will be discussed with each identified national consultant by DESA prior to the
preparation of the study. Consultants will be given six months to prepare their respective studies
with the first draft (in electronic form - PC version of Microsoft Word) to be submitted at the end
of the fourth month of the contract. The paper should be between 20 and 30 pages at 1.5 line
spacing, excluding tables and graphs. Each consultant will have an opportunity to present his’her
own findings at a Senior Policy Workshop in the region to be jointly organized by DESA and
UNDP. The workshop is tentatively scheduled for February-March 2003. Each of the national case
studies will become the property of the Project.
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Annex 11
EXPORT POLICY 1997-2002

The Export Policy 1997-2002 has been designed to operate in the imperatives and opportunities of
the market economy with a view to maximizing export growth and narrowing down the gap
between import payment and export earning. The principal objectives of this policy are:

To achieve optimum national growth through increase of export in regional and
international market;

To narrow down the gap between the country's export earning and import payment
through achievement of the export targets;

To undertake timely steps for production of exportable goods at a competitive price with
aview to exporting and strengthening existing export markets and making dent in new
markets;

To take the highest advantage of entering into the post Uruguay liberalized and
globalized international market;

To make our exportable items more attractive to the market through product
diversification and quality improvement;

To establish backward linkage industries and services with a view to using more
indigenous raw materials, expand the product base and identify and export higher value
added products;

To simplify export procedures and to rationalize and solidify export incentives;

To develop and expand infrastructure;

To develop trained human resources in the export sector;

To raise the quality and grading of export products to internationally recognized levels.

The following strategies shall be undertaken to attain the objectives of the export policy 1997 -

2001:

Simplifying export procedures and helping the private sector achieve efficiency.
Enhancing technological strength and productivity and facilitating reduction of cost and
attaining internationally accepted standard of quality of exportable products and thereby
consolidating their competitiveness.

Ensuring maximum use of local raw materials in the production of export goods and
encouraging establishment of backward linkage industries.

Participating in the international trade fairs, specialized fairs, single country exhibitions
abroad and also sending out trade missions with a view to consolidating our position in
the existing market and creating new markets.

Encouraging export of new category high vaue added readymade garments and aso
encouraging the concerned trade associations for establishment of a Fashion Institute.
For promotion of high value added leather and leather goods export: providing various
facilities including bonded warehouse facilities for import of materials such as raw
hides, pickled, wet blue, crushed and finished leather, components and chemicals, €tc.,
to 100 percent export-oriented leather industries.;

For promotion of export of shrimp: Extension and modernization of traditional/semi-
intensive method of shrimp cultivation and ensuring quality as per buyer's requirements.
For promotion of export of jute and jute goods: Undertaking extensive publicity of jute
and jute goods as environment-friendly natural fibre and diversification of the uses of
jute products.
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| For promotion of export of tea undertaking program for establishing brand name and
developing linkage with established blending and distributing agents.

| For promotion of export of agro-based products. undertaking program for raising
quality standard and expansion of market.

| For the promotion of export of electrical and electronic goods (including computer
software and data entry): Building and ensuring conducive infrastructure.

| For the promotion of export of engineering consultancy and other services and sub-
contracting involving, in abigger way, Bangladesh missions abroad obtaining contracts.

| Organizing regularly international trade fairs and product-specific fairs with the country.

| Making appropriate development and expansion of infrastructure conducive to export.

| Making arrangements for necessary technical and practica training for development of
skilled manpower in the export sector.

| Ensuring maximum utilization of financial and other assistance extended by the World
Trade Organization to the |east developed countries.

| Extending technical and marketing assistance for development of new products and for
finding appropriate marketing strategies.

| Taking necessary steps to assist procurement of raw materials by the export-oriented
industries at world price.

Export Promotion Councils/Committees

A National committee on export has been formed. The highest-level committee on export
promation is headed by the Honorable Prime Minister and consists of the Honorable Ministers for
Foreign Affairs, Finance, Commerce and Industries, Planning, Jute and Textile as well as senior
government officials and representatives of important trade associations. The committee reviews
the export situation, provides necessary directions and readily resolves problems. For immediate
attention and action on export related problem, atask force has been formed under the chairmanship
of the Honorable Minister for Commerce. With a view to exchanging ideas with Chambers of
Commerce and Industries, Exporters' Associations and private sector organizations in formulating
export policy and strategies, and up lamenting policy decisions, an export council has been formed.
A task force shall aso be formed to recommend practical measures for export increase and
monitoring the implementation of incentives and facilities of thrust sector and crash program items.

Commodity Councils
Commodity Councils shall be formed for jute, tea, shrimp, readymade garments and leather and
leather products.

Thrust Sector

Leather and leather goods industries, high and high value added readymade garments,
computer software and agro-processing sectors have been identified as thrust sectors in
this export policy. Although the leather and leather goods sector has enormous export
potential, the sector has not been able, till date, to achieve desired results. On the other
hand, the readymade garments sector is expected to stage a breakthrough in the export of
high-priced, high value-added garments of newer categories after having survived
successfully the initial phase of exporting low-end garments. Like wise computer
software and agro-processing sectors could not record the desired level of export through
the sectors offer bright prospects for earning foreign exchange. These four sectors have
been declared “‘Thrust Sectors” in this policy to ensure priority with the following lines
of actions:
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Leather and Leather Goods

Leather manufacturing units shall be modernized in order to enable them to produce increased
quality of finished leather out of raw hides. With a view to reducing cost of production, steps shall
be taken to establish accessories industries for producing necessary chemicals and other inputs
within the country. The existing Leather Technology Institute shall be modernized for use as
““Common Facilities Centre” for the country's leather units. Necessary credit facilities shall be
extended for setting up of leather goods industries and efforts for marketing the produces shall be
strengthened. Cluster industries comprising small units of |leather goods factories shall be set up
with aview to generating employment. A “‘leather Council’” shall be formed. Industrial units having
no bonded warehouse at the same time not interested to avail of duty draw back facilities shall be
entitled to cash benefit in lieu of duty drawback. Import of raw hides, including wet blue and
pickled |eather, shall continue with the prevailing customs duty (2.5 percent) and import license fee
(2.5 percent) leviable on the importation of raw leather for three years. Uniform policy on bank [oan
as regards criteria and rate of interest shall be followed for credit to leather sector. The total credit
excluded to the leather sector shall be brought under a single bank and export will also be affected
through that designated bank. After careful revision of the overall situation prevailing in the leather
industries, the time limit for export of crust leather has been extended up to the year 2000. Facilities
for BMRE and other transformation process shall be made available to all tanning units to enable
them to switcher, by 2000, to processing crust/finished leather from wet blue leather.

Readymade Garments

All out efforts would be made and steps be taken for production and export of high priced
readymade garments in light of the prevailing market demand. Immediate steps shall be taken to
establish a Fashion Institute. Pending establishment of the Fashion Institute measures will be taken,
under special arrangements, to extend expert services to match the actual demand. Liberal credit
may be considered for capacity building and hiring technology for producer of high quality
garments.

Computer Software

For the development of human resources in the software information of computer science, courses
in al universities including BIT and Polytechnic Institutes and selected colleges shall be
considered. Similarly, for having a pool of skilled and trained instructors, basic computer scheme
at graduation level may be introduced. An Information Technology Village, making multifaceted
facilities, shall be established as part of infrastructure development for promotion of export in this
sector. As a fillip to effective software marketing, appropriate provisions on protection of
intellectual imports shall be incorporated in the existing Copyright Act.

Agro Processing
For the development of the agro-processing industries, ‘‘Hortex Foundation” has aready been
established. Development activities of this sector under the Foundations programs will go on.

Export Incentives

In light of the objectives and strategies of the Export Policy 1997-2002, several new incentives and
facilities have been made available to the exporters. Besides, some existing incentives have been
modified and improved to make them more workable. The rest of the existing facilities and
incentives will remain unchanged. The incentives as offered are enumerated bel ow.

Fiscal Incentives

Restructuring of the Export Credit Guarantee Scheme (ECGS): At present, there are four schemes,
namely, the Export Credit Guarantee (Pre-shipment), Export Credit Guarantee (Post-shipment),
Export Payment Risk Policy (Comprehensive Guarantee) and Whole Turnover Pre-shipment
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Finance Guarantee, available under the Export Credit Guarantee Scheme (ECGS) covering risks on
export credit as well as probable commercia and political risks occurring abroad.

Convertibility of Taka

Taka has been made convertible in the current account in lieu with the policy of export-led growth
in the liberalized world market. As a result, earning from the trading account shall be freely
convertible into foreign exchange for import of goods (barring a few banned items). Under this
arrangement, exporters shall be allowed to retain their foreign exchange earningsin their respective
foreign exchange accounts gradually at higher proportion.

Utilization of Foreign Exchange by Exporters
i So long, exporters were alowed to retain 20 percent of their f.o.b. earnings in their
respective foreign currency accountsin US dollar or Pound Sterling. From now on, they
will be entitled to retain either 40 percent of such earning or at a rate fixed by the
government from time to time on proper review. However, in cases of export products
where the import contents used in the manufacture of such items are relatively high
(such as, naphtha, furnace oil, bitumen and other petroleum products, readymade
garments and electronic goods) and in the case of export of services (lega advice,
consultancy and similar professional services), the exporters concerned will be entitled
to retain only 7.5 percent of their f.0.b. export earnings. Immediately on realization of
export proceeds, the concerned banks will credit the exporters foreign currency account
in proportion to their respective entitlements. Exporters may utilize this foreign
exchange for bona fide business purposes, namely, undertaking business trips abroad,
participating in export fairs and seminars, importing raw materials, machinery and
spares and even setting up overseas business offices. Foreign exchange may also be kept
in the renewable fixed deposit account which will bear interest at the rate of 10 percent

p.a

Export Promotion Fund (EPF)

The following assistance and support would be provided out of the Export Promotion Fund to
producers/exporters of new and non-traditional items including those under the crash program for
product development and product and market diversification:

(8 Venture capital on easy terms and low interest rates;

(b) Assistance in obtaining foreign technology and consultancy for product development and
diversification;

(c) Assistancein fielding marketing missions abroad and participating in internationa fairs for
market compatibility of products;

(d) Assistance in establishing sales and display centers abroad and extending warehousing
facilities;

(e) Assistance for participation in overseas training programs on product development and
marketing help develop technical skill and marketing expertise;

(f) Assistance in any other activity related to product and market development;

(g) Loan from GoB banks at arate of interest of 7 percent p.a. for establishing factories as well
as for operating capital (including LC money).

Extension of Time-limit for Adjustment of Export Credit from 180 days to 270 days
At present, export credit is allowed at concessionary rate of interest for a maximum period of 180
days. A section of exporters however cannot enjoy the benefit of such concessionary credit facility
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due to structural characteristics of certain commodities. Under such circumstances, the time-limit
for repayment of export credit has been extended from 180 days to 270 days in case of export of
frozen food, tea and |eather by way of relaxing the condition of submission of firm contract L/C,
and considering working capital as export credit. The time limit for export credit under the Export
Promotion Fund in certain cases shall be extended up to 270 days.

Export Financing

(@ Introduction of Credit Card: In view of the risks involved in carrying of cash, foreign
currency/travelers cheque while undertaking business trip abroad, the practice of issuing
credit cards to exporters against their respective foreign exchange entitlements will
continue.

(b) Limit of Export Credit: Exporters may obtain export credit from commercial banks up to 90
percent of the value of their irrevocable letter of credit/confirmed contract.

(c) Credit to first time applicant: With a view to encouraging the new comers to enter into
export trade, the commercia banks will consider their credit proposals on a priority basis.

(d) Monitoring the Overall flow of export credit: Bangladesh Bank will take necessary steps to
ensure that normal flow of export credit is maintained. The C.C. limit of the exporters will
be determined only on the basis of their export performance in the preceding year. Thiswill
not be subject to any genera credit squeeze measure. Such credit facilities will aso be
available to new contracts.

(e) Overdue interest: No overdue interest will be charged by the commercial banks in cases of
export against irrevocable letter of credit on sight payment basis. In such cases, however,
exporters will be required to submit necessary export documents within the specified time.

(f) Export credit cell: A special export cell to supervise and monitor the export financing has
been functioning in Bangladesh Bank. Besides, in every commercial bank a special unit has
been created for processing exclusive export credit proposals.

(g) Export monitoring: A high-powered committee has been functioning to assess the export
credit requirement and to review and monitor the flow of export credit to ensure that
adequate and timely credits are made available to the exporters.

(h) Inland back-to-back letter of credit: Authorized dealers may establish inland back-to-back
letter of credit in favor of local suppliers of raw materials against the corresponding master
letter of credit.

Rebate on Insurance Premium
Special rebates are alowed on premium covering fire and marine insurance to export-oriented
industries (non-traditional items). Such rebates will be available also to the exporters of these items
on shipment of goods.
| Incentives for export of non-traditional industrial products. Incentives will be provided
for export of non-traditional/new industria products, especially where vaue addition is
50 percent or more.
| Similarly, export firms having exceeded the proportionate export target set for that
product-sector will be considered for incentives facilities.
Import Facilities of Raw Materials for Export-oriented Leather Industries
To encourage increase in export of finished leather at competitive price, customs duty and import

license fee leviable on import of wet blue and pickled leather by export-oriented leather industries
will be exempted.
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Income Tax Rebate on Export Earnings

Previously, 50 percent rebate on taxable income generated from export earning was admissible
under the Finance Act every year. From now on 50 percent of the income tax on any income on
export will be exempted through incorporation of a new provision in the Income Tax Ordinance
itself rather than as atemporary relief hitherto granted under the Finance Acts on a yearly basis.

Lowering the Rate of AIT at Source
Tax at source on al export earnings shall be deducted at the rate of 0.25 percent.

Payment of Duty Drawback through Commercial Banks
For quick disbursement of duty drawback with aview to giving a competitive edge to our export in
the international market, payments will be made by the commercial banks immediately on receipt
of foreign exchange against all exports, except the deemed exports, determined on the basis of the
principles laid down by the National Board of Revenue.

Bonding Facilities for Export-oriented Industries:
Bonded warehouse facilities have generated special enthusiasm among the import-led export-
oriented industries. To sustain such interest, the procedures for providing bonded warehouse
facilities to such industries will be further simplified, and will be extended to all industries
recognized as 100 percent export-oriented industries.

Duty-free Import of Capital Machinery by Export-oriented Industries

Presently, items produced in the Export Processing Zones (EPZ) are entirely exported. Likewise,
100 percent export-oriented industries located elsewhere in the country are also required to export
their produces entirely from this point of view as the objectives and functions of the industries of
both locations are identical. Duty-free import facility of capital machinery has also been extended
to the 100 percent export-oriented industries out side the EPZ. As for export-oriented garment
factories also, import duty is nil on import of capital machinery, fabric and accessories.

Alternative Facilities in lieu of Customs Bond or Duty Drawback for Export-oriented Domestic
Textile Sector and Garments Industries

During fiscal year 1995-96, the government, in an attempt to give incentive to the domestic textile
and garments sector, allowed 25 percent compensatory assistance to the industries of this sector. In
future aso, these sectors will continue to receive reasonable facilities. Such compensatory
assistance will aso be admissible to a composite unit producing both fabric and garments or to the
manufacturer only in case the exporter is not the producer of the local fabric provided no bonded
warehouse or duty drawback facilities were availed of for such importation. If, however, the
exporter is an intermediary buyer, the facility will go to the original producer of goods.

Tax Holiday

To encourage a rapid growth and attract entrepreneurs to export oriented industries, tax holiday
incentive will continue till the year 2000 in consonance with the Industrial Policy. The industrial
enterprises enjoying the benefit of tax holiday shall be exempted from deduction of tax at source.
After 2000, decision on tax holiday will be taken in light of the government policy of that period.

Duty Drawback Scheme
(@) Exporters of manufactured products are entitled to draw back after the export is affected.
(b) Therate of duty drawback payable on export of all traditional and non-traditional items will
be renewed at regular intervals and more and more new products will be brought under the
duty drawback system.
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Value Added Tax (VAT) on Packaging Materials
Should jute clothes and bags be used in the packing of export goods, VAT paid on such products
will be refunded.

Smplification of the Procedure for Refund of VAT

To maintain competitiveness of export prices, VAT paid on export support services, namely, C&F
service, telephone, telex, fax, electricity, insurance premium, shipping agent's commission/bill, will
be refunded under a simplified procedure.

Reduced Airfreight for Export of all Crash Program Items including Fruits and Vegetable
| Airfreight at lower rate will be changed for export of all crash program items including

fruits and vegetables.
| Withdrawal of royalty from foreign airlines extending cargo services.

Settlement of Trade Disputes
The Export Promotion Bureau will initiate steps for settlement of trade disputes through
conciliation.

Recognizing Small and Medium-size Agricultural Farmsas Industry

To encourage production of fruits, vegetables, fresh flowers, orchid, etc. for export, agricultural
farms of aminimum size of 5 acres have been recognized as *‘Industry” and become eligible for all
facilities of export-oriented industries.

Resear ch and Development

Marketing of products in the international market is becoming increasingly competitive due to
globalization and liberalization of trade. To sustain in the face of such stiff competition, continuous
quality improvement and market adaptability have become necessary. Asfor this purpose, industrial
enterprises should be equipped with their own Research and Development (R & D) facilities.

Commodities under the Crash Program

At present toys, luggage and fashion items, electronics, leather goods, diamond cutting
and polishing, jewellery, silk fabric, stationery goods, cut and artificial flowers and
orchid, gift items, vegetables and engineering consultancy and services have been
included under the crash program. In order to boost production and export, promote
goods/services under the crash program, soft-term credit will be provided for product
development, market adaptation, and marketing. In addition, assistance will be provided
for market exploration for obtaining joint venture. Fresh flower, fruits and bamboo, cane
and wooden furniture shall be included in list of crash programing items apart from the
items listed above.

| In order to increase the export of agro-based products, necessary assistance will be
provided to the high value added agricultural products.

Participation in International Trade Fairs, Organizing Single Country Exhibitions and
undertaking Market Development Programmes Abroad

Asapart of export promotion Bangladesh regularly takes part in international trade fairs, organizes
single country exhibitions and undertakes market development programs in different countries of
the world. Private enterprises and organizations are encouraged to take part in such export-oriented
events and are accorded various incentives. Besides, programs to organize single country
exhibitionsin different countries through combined public and private initiatives will continue.
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Strengthening Training on Export-related Matters

Knowledge about the facilities and incentives available in the export trade leads to intensified
export activities in the country. To apprise the country's exporters of the various facilities/
incentives available, training sessions, seminars and workshops in different parts of the country
under the National Export Training Program of the Export Promotion Bureau will continue to be
organized.

Establishment of World Trade Centre

The government has decided to establish aWorld Trade Centrein Dhakain abid to strengthen infra-
structural facilities for the development and expansion of export. An area of 6.12 acres near Hotel
Sonargaon has been earmarked for this purpose.

International Trade Centre

Simultaneously with the establishment of a World Trade Centrein Dhaka, it has been decided to set
up, in Chittagong, an International Trade Centre a private initiative. Necessary land for this
purpose has already been allotted.

Organizing Local Fairs of International Standard

Organizing trade fairs of international standard plays a very important role in the promotion of
exports. Trade fairs help product familiarization on the one hand and establishment of closer
contacts between foreign buyers and local sellers on the other hand. Considering this general aspect,
specialized trade fairs of international standard will be organized within the country.
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Annex |11

EXPORT PROCESSING ZONES
(Source: Export Promotion Bureau's Website)

Introduction

In order to stimulate rapid economic growth, particularly through industrialization, the Government
has adopted an *‘Open Door Policy” to attract foreign investment to Bangladesh. The Bangladesh
Export Processing Zones Authority (BEPZA) is the official organ of the Government to promote,
attract and facilitate foreign investment in the Export Processing Zones.

The primary objective of an EPZ is to provide specia areas where potential investors would find a
congenia investment climate, free from cumbersome procedure. Two EPZSs, one in Chittagong and
the other one near Dhaka, are now operational.

Following information is provided to the potentia investors for investment in EPZs of Bangladesh:

Eligible Investors

100 percent foreign owned including Bangladesh nationals ordinarily resident abroad, (Type-A).
Joint Venture between foreign and Bangladesh entrepreneurs resident in Bangladesh (Type-B). 100
percent Bangladesh entrepreneurs resident in Bangladesh (Type-C).

Mode of Investment
Investment in convertible foreign currencies by foreign investors. Option to establish public/
private limited companies or sole proprietorship/partnership concerns.

Investment Guarantee

Foreign Private Investment (Promotion and Projection) Act 1980 secures all foreign investment in
Bangladesh. OPICs (Overseas Private Investment Corporation, USA) insurance and finance
programs operable. Security and safeguards available under Multinational Investment Guarantee
Agency (MIGA) of which Bangladesh is a member. Arbitration facility of the International Centre
for the Settlement of Investment Dispute (ICSID) available.

Telecommunications
Telex, fax and International Dialing Services connected through satellite system available.

Communications
Adequate seg, rail, road and air communication services available.

One Window Same Day Service and Simplified Procedure
BEPZA
| Sanctions projects generaly within one week.
| Issues required Import/Export Permits.
| Issues required Work Permits for foreign nationals working in EPZ enterprises.
| Provides required infrastructure facilities in EPZs.
| Offers “*One Window Same Day Service” to investorsin EPZs.

Production-Oriented Labor Laws
Law forbids formation of any labor union in EPZs. BEPZA is vested with responsibility to
administer labor matters for al enterprisesin EPZs.
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Minimum Wages (Monthly)
i Apprentices/Trainees US$22.00
i Unskilled US$38.00
i Sem-skilled US$45.00
i Skilled US$63.00

Other benefits include Conveyance Allowance, House Rent, Medical Allowance and Festival
Bonus.

Working Hours:
- 48 hours a week in afactory
- 40 hours aweek in an office
- 5 working days a week.
Employees Leave
| 10 days Casual Leave
| 17 days Annual Leave.

Facilities and I ncentives
Facilities:
| Land and factory building are available on rental basis.
| Electricity, water, gas and telecommunications are provided by the zones.
| Import and export permits are issued by EPZ within 24 hours.
| Work permits are issued by BEPZA.
| EPZ is a secured and protected area.
| Recreational facilities are available.
i Availability of foodstuff and beverage on payment of nomina tax for foreigners
working in EPZs.
| Potential investors are required to deal only with BEPZA for investment and al other
operational purposes.

Incentives
Fiscal:
i. Tax Exemption
a. Tax holiday for 10 years.
Exemption of income tax on interest on borrowed capital.
Relief from double taxation subject to bilateral agreement.
Complete exemption from dividend tax for tax holiday period for foreign nationals.
Exemption of income tax on salaries of foreign technicians for 3 years subject to certain
conditions.
ii. Duty-Free Import and Export
a. Duty-freeimport of machinery, equipment and raw materials.
b. Duty-free import of three motor vehicles for use of the enterprises in EPZs under certain
conditions.
c. Duty-free import of materias for construction of factory buildings in the zones.
d. Duty-free export of goods produced in the zones.
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Non-Fiscal:
i. Investment
a  All foreign investments secured by law.
b.  No ceiling on extent of foreign investment.
c.  Full repatriation of profit and capital permissible.
d. Repatriation of investment including capital gains, if any, permissible.
e.  Remittances allowed in following cases:
| Savings from earnings, retirement benefits, personal assets of individual on retirement /
termination of services.
Approved royalties and technical fees.
| No permission for expansion of the project or product diversification.

ii. Project Financing and Banking
a. Offshore banking facilities available.
b. Loca and international banking facilities also wide open.
iii. Import
a  Freedom from national import policy restrictions.
b. Import of raw materials also allowed on Documentary Acceptance (DA) basis.
¢. Advantage of opening back to back LC for certain types of industries for import or raw
materials.
d. Import of goods from the domestic tariff area permissible.

iv. Project |mplementation
a Relocation of existing industries from one zone to another within the permissible country.
V. Operation
a.  Sub-contracting within EPZ allowed.
b. Inter-zone and intra-zone export permitted.
c. All customs formalities done at the gate site of the respective factory building within the
zone.
d. Permission for import/export given on the same day.
€. Repairing and maintenance of machinery and capital equipment from domestic tariff area
are alowed.

vi. Employment
a. Libera employment of foreign technicians/experts allowed.
b. Foreigners employed in the zones enjoy equa rights similar to those of Bangladesh
Nationals.
c. Law forbidsformation of any labor union in the zones. Strike within the zonesis prohibited.
vi. Support Services
Customs Office, Post Office, Medical Centre, Fire Station, Police Station.

Dhaka Export Processing Zone

Location: Savar

35 km from Dhaka City Centre

25 km from Zia International Airport, Dhaka
Zone Area: 58 hectares (142 acres)
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Land

Total number of plots: 100
Size of each plot: 2000 sg. m.
Tariff: US$1.50/sq. m. /year

Standard Factory Building
Space: 72,000 sg. m. in 16 blocks
Tariff: US$2.00/sg. m. /month

Warehouse
Space: 2,300 sg. m.
Tariff: US$2.00/sg. m. /month

Utility Services

Water Supply: DEPZ gets water from its own water supply system
Storage Capacity: 4,520,000 liters/day

Tariff: Tk. 13.56 per sg. m.

Power Supply: 11 KV, 3-phase, 50 cycles

Tariff: Tk. 2.86 per KWH (Industrial Use)

Gas Supply: 136,000 cubic meters/day or 5,667 cubic meters’hour
Tariff: Tk. 3.64 per cubic meter (Industrial Use)

Chittagong Export Processing Zone

Location: 2.40 km from the Chittagong Sea Port

5.63 km from the main business centre of Chittagong
7.24 km from the Chittagong International Airport
Zone Area: 255 hectares (630 acres)

Land

Total number of plots (planned): 430
Size of each plot: 2044 sg. m.

Tariff: US$1.50/sg. m. /year

Standard Factory Building
Space: 39,000 sg. m. in 16 blocks
Tariff: US$2.00/sg. m. /month

Utility Services

Water Supply: CEPZ gets water from Chittagong WASA
Tariff: Tk. 13.56 per sg. m.

Power Supply: 11 KV, 3-phase, 50 cycles

Tariff: Tk. 2.70 per KWH (Industrial Use)

Gas Supply: CEPZ gets gas from the Titas Gas Field
Tariff: Tk. 3.64 per cubic meter (Industrial Use)

98



GLOBALIZATION AND STATE CAPACITY: NATIONAL CASE STUDY ON
TRANSPARENCY AND ACCOUNTABILITY IN TRADE AND
INVESTMENT ACTIVITIESIN CHINA

Xin Chunying He Ming*

I. DETERMINATION OF THE CCP AND THE CHINESE GOVERNMENT IN
FIGHTING AGAINST CORRUPTION

The term of corruption meant differently under the planning economy system, which lasted in
Chinafor more than 30 years. A man having an extra marital affair might be considered as the
corrupted person and be punished strictly, he may loose his job, and his children may be
humiliated in school. A hungry mother, steals a piece of bread in public dining room may be
punished as corruption too. There might be political corruption in political sense, that people
were depressed, and their moral ability was deprived. But in economy sense, the country was
clean. Generally speaking, public officials did not have accessto get himself more shares from
the public pocket, because the tight control in all aspects of social life eliminated possibilities
for corruption. And that is why some elder people till think those days are the "golden time"
because everyone was equal in terms of having socia shares, given the fact that they lived in
avery poor life, and enjoyed fewer rights. "Poor but equal” was one way to keep the social
order.

It is true that corruption has become one of the major challenges to Chinese Government
today. The high-speed economic development produced prosperity on one hand, and brought
about problems such as corruption on the other. Studies show that most Chinese people are not
happy with the situation of corruption, while benefited from economic reforms, they fedl the
Government needs to do more in combating corruption.

Given this background, fighting against corruption has been on the top agenda since the 13th
CPC Central Committee Conference for Chinese Communist Party and Chinese Government.
As President Jiang Zemin put it as a matter of "life and death of the Party and the State", he
caled for all members of the CCP to "fully understand the important significance for the work
of fighting against corruption and building a clean and honest Government."l The
determination to fighting against corruption has been tested in aradical way in 1989,2 there
are more than 10 important speeches made by top |eaders of the Party and the State on fighting
against corruption. Asthe ruling party of the State, the strong will of CPC has resulted in great
number of anti-corruption regulations, and institutional capacity has been strengthened as
well.

Given the efforts made, corruption in Chinais still on the rise. In the year 2001, Courts at all
levels punished 17,931 criminals involving graft and embezzlement, including high-level
officials such as Hu Changging, Deputy Governor of Jiang Xi Province, and Cheng Kejie,
Deputy President of the Standing Committee for the National People's Congress, both got
death penalty. Chinais unique in the sense that high government officials are being executed
for corruption in this country. According to the report that the submitted by the Supreme

* Professor of Law, the Law committee of the National People's Congress. He Ming is a Research Assistant at the Ingtitute
of Public Security Studies.

1 Jiang Zemin: Speech on the Fourth Plenary of the 13th CPC Central Committee.

2 The student demonstration was in the name of Anti-corruption.
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Procurator's Office to the National Peoples Congress, 45113 embezzlement, bribery and
dereliction of duty caseswerefiled at Procurator's Office at all levelsin that year. Among them
there were 1335 "Big Cases', the standard is each of them involves more than one million
RMB. Other than Hu and Cheng, Li Jizhou, former deputy minister of the Ministry for Public
Security, was sentenced to death penalty with two-year suspension. He was involved in a
smuggling case, accepted bribery from the smuggler, and interfered the investigation by using
his power.3

1. TRANSPARENCY AND ACCOUNTABILITY IN TRADE AND INVESTMENT
ACTIVITIES

[1.1 Anti-corruption Laws

11.1.1 Development of Anti-corruption Laws

Since corruption usually linked with public power and position, so thefirst phrase of anti-corruption
regulation was developed with the Party and administrative system, in the form of "document" or
“circular". The milestone for anti-corruption legal documents was the criminal law.

Criminal Law

The criminal code was amended in 1997 on the basis of the 1979 version. Three additional
amendments were added to the law in 1999 and 2001, some of the added articles are aimed at
punishing new corruption cases. Now there are two specific chapters on suppression of the crime
of corruption: crimes of graft and bribery, and crimes of dereliction of duty. The former includes
embezzlement, accepting and offering bribes, while the latter includes abuse of power by state
personnel.

Article 382 of the Criminal Code stipulates that any State functionary who, by taking advantage of
his office, appropriates, steals, swindles public money or property or by other meansiillegally take
it into his own possession shall be guilty of embezzlement. Any person authorized by State organs,
state-owned companies, enterprises, institutions or people's organi zations to administer and manage
state-owned property who, by taking advantage of his office, appropriates, steals, swindles own
possession shall be regarded as being guilty of embezzlement. Whoever conspires with, or engage
in embezzlement shall be regarded as joint offenders in the crime and punished as such. Persons
who commit the crime of embezzlement shall be punished respectively in light of the seriousness
of the circumstances and in accordance with the following provisions:

(@ Anindividual who embezzles not less than 100,000 Yuan shall be sentenced to fixed-term
imprisonment of not less than 10 years or life imprisonment and may also be sentenced to
confiscation of property; if the circumstances are especialy serious, he shal be sentenced
to death and also to confiscation of property.

(b) Anindividual who embezzles not less than 50,000 Yuan but less than 100,000 Yuan shall be
sentenced to fixed-term imprisonment of not less than five years and may also be sentenced
to confiscation of property; if the circumstances are especially serious, he shall be sentenced
to life imprisonment and confiscation of property.

(¢) Anindividual who embezzles not less than 5,000 Yuan but less than 50,000 Yuan shall be
sentenced to fixed-term imprisonment of not less than seven years but not more than 10
years. If an individual, who embezzles not less than 5,000 Yuan and less than 10,000 Yuan,
shows true repentance after committing the crime, and gives up the embezzled money of his

3 Report by the Supreme Procurators Office to the National People's Congress, March 22, 2001.
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own accord, he may be given amitigated punishment, or he may be exempted from criminal
punishment, or he may be exempted from crimina punishment but shall be subjected to
administrative sanctions by his work unit or by the competent authorities at a higher level.

(d) Anindividua who embezzles less than 5,000 Yuan, if the circumstances are relatively
serious, shall be sentenced to fixed-term imprisonment of not more than two years or
criminal detention; if the circumstances are relatively minor, he shall be given
administrative sanctions at the discretion of hiswork unit or of the competent authorities at
a higher level. Whoever repeatedly commits the crime of embezzlement and goes
unpunished shall be punished on the basis of the cumulative amount of money he has
embezzled.

For State functionaries, the law stipulates that any State functionary who, by taking advantage of
his position, misappropriates public funds for his own use or for conducting illegal activities, or
misappropriates a relatively large amount of public funds and fail to return it after the lapse of
three months, shall be guilty of misappropriation of public funds and shall be sentenced to fixed
term imprisonment of not more than five years or criminal detention; if the circumstances are
serious, he shall be sentenced to fixed-term imprisonment of not more than five years. Whoever
misappropriates a huge amount of public funds and fails to return it shall be sentenced to fixed-
term imprisonment of not less than 10 years or life imprisonment.

Whoever misappropriates for his own use funds or materials allocated for disaster relief,
emergency rescue, flood prevention and control, special care for disabled servicemen, aid to the
poor, migration and social relief shall be given a heavier punishment. Any State functionary who,
by taking advantage of his position, extorts money or property from another person, or illegally
accepts another person's money or property in return for securing benefits for the person shall be
guilty of acceptance of bribes. Any State functionary who, in economic activities, violates State
regulations by accepting rebates or service charges of various descriptions and taking them into
his own possession shall be regarded as guilty of acceptance of bribes and punished for it.
Whoever has committed the crime of acceptance of bribes shall, on the basis of the amount of
money or property accepted and the seriousness of the circumstances, be punished in accordance
with the provisions of relevant articles in the law. Whoever extorts bribes from another person
shall be given a heavier punishment.

Where a State organ, state-owned company enterprise, institution or people's organization extorts
from another person or illegally accepts another person's money or property in return for securing
benefits for the person, if the circumstances are serious, it shall be fined, and the persons who are
directly in charge and the other persons who are directly responsible for the offence shall be
sentenced to fixed-term imprisonment of not more than five years or criminal detention. Any of the
units mentioned in the preceding paragraph that, in economic activities, secretly accepts off-the
book rebates or service charges of various descriptions shall be regarded as guilty of acceptance of
bribes and punished in accordance with the relevant provisions of the law.

Any State functionary who, by taking advantage of his own functions and powers or position,
secures illegitimate benefits for an entrusting person through another State functionary's
performance of his duties and extorts from the entrusting person or accepts the entrusting person's
money or property shall be regarded as guilty of acceptance of bribes and punished for it. Whoever,
for the purpose of securing illegitimate benefits, gives money or property to a State functionary
shall be guilty of offering bribes. Whoever, in economic activities, violates State regulations by
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giving him rebates or property to a State functionary or by giving him rebates or service charges of
various descriptions shall be regarded as guilty of offering bribes and punished for it.

Whoever commits the crime of offering bribes shall be sentenced to fixed-term imprisonment of
not more than five years or criminal detention; Whoever offers bribes to secureill egitimate benefits,
if the circumstances are serious or if heavy losses are caused to the interests of the State, shall be
sentenced to fixed-term imprisonment of not less than five years but not more than 10 years; if the
circumstances are especialy serious, he shall be sentenced to fixed-term imprisonment of not less
than 10 years or life imprisonment and may al so be sentenced to confiscation of property. Whoever,
for the purpose of securing illegitimate benefits, gives money or property to a State organ, State
owned Company, enterprise, institution or peopl€e's organization or, in economic activities, violates
State regulations by giving rebates or service charges of various descriptions shall be sentenced to
fixed-term imprisonment of not more than three years or criminal detention. Where a unit commits
the crime mentioned in the preceding paragraph, it shall be fined, and the persons who are directly
in charge and the other persons who are directly responsible for the offence shall be punished in
accordance with the provisions of the preceding paragraph.

For those who introduce a bribe to a State functionary, if the circumstances are serious, shall be
sentenced to fixed-term imprisonment of not more than three years or crimina detention. Where a
unit4 offers bribes for the purpose of securing illegitimate benefits or, in violation of State
regulations, gives rebates or service charges to a State functionary, if the circumstances are serious,
it shall be fined, and the persons who are directly in charge and the other persons who are directly
responsible for the offence shall be sentenced to fixed-term imprisonment of not more than five
years or criminal detention. Any person who takes into his own possession theillegal gains derived
from bribing shall be convicted and punished in accordance with relevant provisions of this Law.
Any State functionary who, in his activities of domestic public service or in his contacts with
foreigners, accepts gifts and does not hand them over to the State asis required by State regulations,
if the amount involved is relatively large, shall be convicted and punished in accordance with the
relevant provisions of this Law.

Any State functionary, whose property or expenditure obviously exceeds his lawful income, if the
difference is enormous, may be ordered to explain the sources of his property. If he cannot prove
that the sources are legitimate, the part that exceeds his lawful income shall be regarded asiillegal
gains, and he shall be sentenced to fixed-term imprisonment of not more than five years or crimina
detention, and the part of property that exceeds his lawful income shall be recovered.

Any State functionary shall, in accordance with State regulations, declare to the State his bank
savings outside the territory of China. Whoever has a relatively large amount of such savings and
does not declare them to the State shall be sentenced to fixed-term imprisonment of not more than
two years or crimina detention; if the circumstances are relatively minor, he shal be given
administrative sanctions at the discretion of his work unit or the competent authorities at a higher
level.

Where a State organ, State-owned company, enterprise, institution or people's organization, in
violation of State regulations and in the name of the unit, divides up State-owned assets in secret
among all the individuals of the unit ,if the amount involved is relatively large, the persons who are
directly in charge and the other persons who are directly responsible for the offence shall be
sentenced to fixed-term imprisonment of not more than three years or criminal detention and shall

4 Unit iss translated from the Chinese term "Dan Wei", which means aworking unit that could refer to a ministry or an institute,
or even a company.
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also, or shall only, be fined; if the amount involved is huge, they shall be sentenced to fixed-term
imprisonment of not less than three years but not more than seven years and shall also be fined.
Any judicial organ or administrative law-enforcing organ that, in violation of State regulations and
in the name of the organ, divides up in secret the fines over to the State, among al the individuas
of the organ, shall be punished in accordance with relevant provisions of the law.

Audit Law

The audit law was enacted in 1994. The guideline for this law is to implement Article 91 of the
Condtitution, which stated that audit office shall be established by the State Council to audit and
supervise the financial situation of all government departments and local governments.

No organization or individual may refuse or obstruct auditors' performance of their functions in
accordance with the law, or retaliate against auditors. Persons in charge of audit institutions shall
be appointed or removed in accordance with legal procedures. None of them may be removed or
replaced at random unless they are found guilty of illegal acts or negligent of duties or no longer
qudified for the post.

Audit institutions shall exercise supervision through auditing over the budget implementation, final
accounts and management and use of extra-budgetary funds of departments (including unitsdirectly
subordinate to them) at the corresponding levels and of the people's governments at lower levels.
The National Audit Administration shall, under the leadership of the premier of the State Council,
exercise supervision through auditing over the implementation of the central budget and submit
audit reports thereon to the Premier. Loca audit institutions at various levels shal, under the
respective leadership of the governors of provinces, chairmen of autonomous regions, mayors,
prefectural heads and heads of counties or districts as well as under the leadership of audit
ingtitutions at the next higher levels, exercise supervision through auditing over the budget
implementation at the corresponding levels and submit audit reports to the peopl€'s governments at
the corresponding levels and to the audit institutions at the next higher levels.

The National Audit Administration shall exercise supervision through auditing over the financial
revenues and expenditures of the Central Bank. Audit institutions shall exercise supervision through
auditing over the assets, liahilities, profits and losses of the State-owned monetary organizations;
through auditing over the financia revenues and expenditures of State institutions; through auditing
over the financial revenues and expenditures of State institutions; through auditing over the assets,
lighilities, profits and losses of State-owned enterprises.

Audit ingtitutions shall conduct audit in a regular and planned way with regard to the state-owned
enterprises that are vital to the nationa economy and the people's livelihood, or the state-owned
enterprises that heavily depend upon government subsidies, or have large amounts of losses, and
other State-owned enterprise designated by the State Council or the people's governments at the
corresponding levels.

Audit institutions shall exercise supervision through auditing over the budget implementation and

final accounts of the State's construction projects; through auditing over the financial revenues and
expenditures of the social security funds, funds from public donations and other relevant funds and
capital managed by governmental departments or by public organizations authorized by the
governments; through auditing over the financial revenues and expenditures of project with aids or
loans provided by international organizations or governments of other countries.

In addition to the audit matters specified in this Law, audit institutions shall, in accordance with
the provisions of this Law aswell asrelevant laws, or administrative rules and regulations, exercise
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supervision through auditing over the matters that shall be audited by audit institutions as stipul ated
by other laws, administrative rules and regulations.

With regard to particular matters relating to the State's budgetary revenues and expenditures, audit
institutions shall have the power to carry out special investigations through auditing among relevant
localities, departments and units and governments at the corresponding levels and to the audit
institutions at the next higher level. Audit institutions shall determine their audit jurisdiction on the
basis of the auditees' subordinate relations in budgetary and financia affairs or the supervisory and
managerial relations with respect to the State-owned assets of the auditees. Where a dispute arises
on audit jurisdiction between audit institutions, the matter shall be determined by an audit
institution superior to both disputing parties. Audit institutions at higher levels may authorize audit
institutions at lower levelsto audit the matters, which are within the jurisdiction of the former. Audit
institutions a higher levels may directly audit the magjor matters under the jurisdiction of audit
ingtitutions at lower levels.

Department of the State Council and of the local people's governments at various levels, State-
owned monetary organizations, enterprises and institutions shall establish and improve their
internal auditing systems in accordance with the relevant regulations of the State. Such internal
auditing shall be subject to the professional guidance and supervision of audit institutions. Public
audit firm that independently conduct public audit according to law shall be guided, supervised and
managed in accordance with relevant laws and regulations of the State Council.

Administration Supervision Law
Thislaw is enacted to strengthen the supervision, guarantee the smooth implementation of laws and
government decrees, to build an honest and clean government, to raise administrative efficiency.

Supervision organs exercise the function of supervision on behalf of the government, supervising
administrative organs and public servants of the State and other persons appointed by administrative
organs of the State.

Supervision will be enforced by relying on people. Supervisory organs shall institute an informing
system to facilitate citizens to bring accusations or expositions against any administrative organs
and civil servants, or any persons appointed by administrative organs that violate laws or are
derelict in their duties.

The supervisory organ under the State Council shall supervise over al departments and their
functionary. Other persons appointed by the State Council and the various departments under it,
People's government of provinces, autonomous regions and municipalities directly under the
Central Government and the leading members of those governments.

The supervisory organs of local people's governments are set up at and above county level, they
shall exercise supervisions over the various departments and their civil servants, other persons
appointed by the people's governments, the government at the next lower level and its leading
members.

Where departments or persons under supervision violate laws and regulations by committing any
of the following acts, administrative sanctions will be imposed: withhold the truth, provide false
evidence or conceal, transfer, alter or destroy evidence; deliberately delay providing documents,
data, financial accounts or other materials or information relevant to the matter under supervision
or refuse to provide them; sell off or transfer suspect property during the period of investigation;
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refuse to explain or clarify the questions raised by the supervisory organ; refuse to implement the
supervisory decision or refuse to adopt this law, where the circumstances are serious. Whoever
retaliates against or frame up any complainants, accusers, or supervisors shal be given
administrative sanction, if the act constitute a crime, criminal responsibility shall be imposed
through legal procedure.

Other Major Legal Documents

Other major legal documents refer to administrative regulations by State Council and its Genera
office. Those kind of legal documents play an important role in keeping governmental officials in
line. Of course, the administrative punishments are most disciplinary, but they could change the fate
of acivil servant.

The most popular regulations are:

 Regulation of graft and bribery of public officials in administration 1988, by the State
Council.

i Regulation of prohibiting gifts be given or accept in public affairs 1988, by the State
Council.

i Regulation of restricting leading cadres to go abroad 1989, by the general office of
the State Council.

i Regulations for Civil Servants 1993, by the State Council

i Regulation of Giving and accepting giftsin foreign related activities 1993, by the
State Council.

i Regulation of reporting important personal affairs for leading cadres 1997, by the Genera
Office of the State Council.

i Regulation of special inspectors 1998, by the State Council.

[1.2 Conventions against Cross-border Corruption

Generally speaking, Chinese Government has been active in participating International anti-
corruption efforts. In the ADB and OECD Anti-corruption Initiative for Asia-Pacific, Chinais an
active partner. Chinaattends the IACC conference regularly. The Seventh IACC was held in Beijing
in 1995. The Supreme People's Procuratorate was the organizer. More than 900 participants,
consisting government officials, judges, public prosecutors attended the conference, which was the
largest since the IACC holds its regular Conference.

Chinese laws are also corresponding with international treaties on combating corruption. For
example, the criminal law clearly demonstrated that the State is harsh on crimes such as smuggling
and other cross-border crimes.

[1.3 Agencies and I nstitutions

[1.3.1 State Procurators Office

The State Procurators Offices are State Organs for legal supervision. There is Supreme

procuratorate and people's procuratorate at various local levels. They have heavy responsibilities to
supervising the law enforcement, specifically over cases of treason. They act to dismember the State
and other crimina activities impeding the unified enforcement of State policies, laws, decrees and
administrative orders. They also conduct investigation on criminal cases directly handled by
themselves, review cases investigated by police and determine whether to approve arrest, to
prosecute, to supervise over investigatory activities of the police to seeif they conformed with laws,
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aswell asto supervise over the execution of judgments and ordersin criminal cases, over prisons,
detention centers, and organs in charge of reform through labor.

What we want to explain here is that the statutory procedure for the judiciary to deal with specific
corruption cases s based on the Criminal Procedure Law, which provides the procuratorate with the
jurisdiction over crimes of corruption by officials. However, for some cases, particularly involving
high-ranking officials, the Chinese Communist Party's (CCP) committee of discipline inspection
intervenes first.

The Anti-Corruption Bureau was established within the system of procuratorate in 1995. It was an
effort to learn from Hong Kong, which is considered to be a good model for mainland China. The
responsibility of Anti-Corruption Bureausis.

to guide the investigation and pre-trial for corruption cases in the country;

to participate the investigation of big bribery and corruption cases;

to coordinate the work in investigating big corruption cases when joint work are needed;
to study and propose policy and legal proposals for combating corruption.

11.3.2 Supervision Ministry

The Supervision Ministry isthe ministry that isin charge of the administrative supervisions over al
governments divisions and their officials, governments of provinces, autonomous regions,
municipalities directly under the Central Government and their officials in implementing State
Laws, policies and regulations, administrative orders. Investigation shall be conducted if there are
mis-conducts, and administrative punishment will be imposed according to laws and regulations.

Supervision departments are established at al levels of governments. They play an important role
in guarantee clean and efficient governments. Legally, their responsibilities are;
i tosupervise administrative organs at all levelsin implementing state laws, regulations,
orders, and decrees
i toaccept complaints and charges against state organs and their functionary for violation
of thelaw or dereliction of duty;
i toinvestigate and punish acts of state administrative organs, functionary and other staff
who are appointed by administrative organs if they violated laws and policies.

11.3.3 Audit I nstitutions

According to the law, the State Council shall establish the National Audit Administration to take
charge of the audit work throughout the country under the leadership of the Premier of the State
Council. The Auditor-General shall be the administrative leader of the National Audit
Administration.

Audit ingtitutions of the people's governments of provinces autonomous regions, municipalities
directly under the Central Government, cities divided into districts, autonomous prefectures,
counties, autonomous counties, cities not divided into districts and municipal districts shall be in
charge of the audit work within their respective administrative areas under the respective leadership
of governors of provinces, chairmen of autonomous regions, mayors, prefectural heads, or heads of
counties and districts as well as under the leadership of audit institutions at the next higher levels.
Local audit institutions at various levels shall be responsible and report on their work to the people's
governments a the corresponding levels and to the audit institutions at the next higher levels and
their audit work shall be directed chiefly by the audit institutions at the next higher level.

Audit institutions may, as required by work, appoint resident audit officers within areas under their
jurisdiction. Resident audit officers shall, according to the authorization of audit intitutions,
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conduct audit work in accordance with the law. Funds necessary for audit institutions to perform
their functions shall be included in the budgets of the governments and guaranteed by the people's
governments at the corresponding levels. Auditors shall possess the professional knowledge and
ability suitable to the audit work they engage in. In handling audit matters, if auditors have an
interest in the auditees or the audit items, they shall withdraw. Auditors shall be protected by law
in performing their functions.

[1.3.4 Internal Setting in all Governmental Agencies

It is a specia feature of Chinathat supervision organs are set in al governmental agencies, state-
owned enterprise, hospitals, even schools. The mission of those supervision organs are supposed to
watch their workers in complying with laws and regulations. There are disagreements over the
effectiveness of those settings, but they are an integral part of the whole supervision mechanism.
I1.4 Enforcement Mechanism

Some so-called anti-corruption laws are, strictly speaking, not laws but political and disciplinary
norms formulated directly by the CCP or jointly by the CCP and governmental agencies. In fact, the
CCP's Central Committee for Discipline Inspection (CCDI) has prepared numerous disciplinary
documents aimed at curbing corruption. At administrative level, as we presented in the first section
of this paper, there are many regulations targeting on the behaviors of State functionary, the last
measureislegal, when acorruption case was brought to court, lawswill be applied. Itislikea"net",
as the old Chinese proverb describe as "the net of heaven never leak".

[11. LEGAL AND JUDICIAL FRAMEWORK
[11.1 Regulatory Framework for Trade and Investment
[11.1.1 Law on Foreign Capital Enterprise

The law on foreign capital enterprise was enacted in 1986. This law is formulated to protect the
lawful rights and interests of the partiesin Chinese-foreign economic contracts. Article 4 of the Law
stipulates that the investments of a foreign investor in China, the profit earned by them and other
lawful rights and interests, are protected by Chinese law. The State shal not nationaize any
enterprises with foreign capital.

Under specia circumstances, when public interest requires, enterprises with foreign capital may be
requisite by legal procedures and appropriate compensation shal be made.
According to this law, if an enterprise with foreign capital meets the conditions of legal person
under Chinese law shall acquire the status. Enterprises with foreign capital shall conduct their
operations and management in accordance with laws and shall be free from any interference.
Enterprises with foreign capital must set up account books in China, conduct independent
accounting, submit the fiscal report and statements as required, and accept supervision by the
financial and tax authorities.

[11.1.2 Law on Chinese Foreign Contractual Joint Venturesin 19838

This law is formulated to expand economic cooperation and technological exchange with foreign
countries, to promote the joint establishment by foreign enterprises and other economic
organizations or individuals with Chinese enterprises or other economic organizations in setting up
contractual joint ventures on the principal of equality and mutual benefit. The State shall, according
to law, protect the lawful rights and interests of the contractua joint ventures and of the Chinese
and foreign parties.

The application for the establishment of such ajoint venture shall be examined and approved by
relevant agencies and the examination and approval authority shall decide within 45 days. Once the
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joint venture is approved, the parties shall apply to the administrative authorities within
30 days to obtain a business license. The management and production is free from
interference. Any disputes arising from the execution of the contract shall be settled
through consultation or mediation. In case both parties are unwilling to settle through
consultation or mediation, they may choose a Chinese Arbitration Agency, they can aso
bring the case to Chinese Court if no arbitration clause is provided.

In terms of trade there are laws and regulations, but more important is the commitment to
WTO, since Chinais now a party State. This paper will provide China's commitment with
WTO agreement at the end of the paper.

[11.1.3 The Foreign Trade Law

The foreign trade law was enacted in 1994 in order to provide a suitable environment for
foreign trade. Article 4 of the Law stated that the State shall institute a uniform system of
foreign trade and safeguard afair and free foreign trade order in accordance with the law.
China promotes and develops trade relations with other countries and regions on the
principle of equality and mutual benefits. In foreign trade, China grants the most favored
nation treatment and the national treatment to other signatories or acceding parties on the
basis of the international treaties and agreements that China has signed or acceded to, or
to the other party under the principle of mutual benefit and reciprocity.

Cross-boarder economic crimes are strictly forbidden under thislaw. Chapter 7 of the law
is concentrated on legal liabilities for such illegal acts. According to those articles,
whoever smuggles goods that are prohibited or restricted to whose import and export,
such an act constitutes a crime, shall beinvestigated for criminal responsibility. If such an
act does not constitute a crime, the offender shall be punished by the Customs Law. Their
business licenses for foreign trade may also be revoked.

For those who counterfeits or alters certificates of origin or license of import and export
shall be investigated for criminal responsibility connected to relevant articles of Criminal
Law. Where a unit commits the crime specified, a fine shall be applied. Persons directly
in charge shall be investigated for criminal responsibility, their business license may also
be revoked. Whoever knowingly uses counterfeited or altered licenses to import and
export goods shall be punished according to the relevant articles of the Criminal Law.

Whoever in violation of this law, import or export technologies that are prohibited or
restricted, if such an act constitutes a crime, shall be investigated for personal gains or
abuse of power.

The State functionaries engaged in foreign trade, who neglect their duties or practice

irregularities for persona gains or abuse their power, shall be investigated and punished.
If their acts do not constitute a crime, they shall be given administrative sanctions.

The State functionaries engaged in foreign trade who by taking advantage of their office
extort other persons' money or goods or illegally accept other persons money or goods so
as to seek benefits for such persons, shall be investigated for criminal responsibility, if
such an act does not constitute a crime, administrative sanctions shall be imposed.

[11.2 Property Rights Laws

There are a number of property rights laws in China. The Trade Mark Law was enacted
in 1982, the Patent Law was enacted in 1984, and the Copy Right Law in 1990.
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I11.2.1 Protection of Trade Marks

The Trade Mark Law was enacted in 1982 with two amendmentsin 1993 and 2001. Article 1 of the
Law stipulates that "this law is formulated for the purpose of improving the administration of trade
marks, protecting the right to exclusive use of trade marks and encouraging producers to guarantee
the quality of their goods and maintain the reputation of their trade marks, so as to protect the
interests of consumers and promote the development of the socialist commodity economy.”

Any of the following acts shall be an infringement of the right to exclusive use of a registered
trademark:

| using atrade mark which isidentical with or similar to the registered trade mark on the
same kind of goods or similar goods without alicense from the owner of that registered
trade mark;

| manufacturing or selling, without authorization, representation of the registered
trademark of another person; or harming, in other ways, another person's right to
exclusive use of aregistered trademark.

The party whose right has been infringed may request the administrative department for industry
and commerce to handle the matter, they should stop the infringement act immediately, and to
compensate the party whose right has been infringed. If the infringement is serious, and the parties
do not agree with the settlement, they can bring a lawsuit to court.

I11.2.2 Protection of Patent

The patent law was enacted in 1984 with two amendmentsin 1992 and 2000. Thislaw isformulated
to protect patent rights for inventions and creations, to facilitate their popularization and
application, promote the devel opment of science and technology.

If any acts of infringement arise from the exploitation of a patent without the authorization of the
patentee, the patentee or interested parties may request the patent administrative authorities to
handle the matter or may directly file alawsuit in court. Any staff member of the patent Office or
any of the relevant state functionaries engages in malpractice for benefit of himself or his friends,
administrative sanction shall be imposed. If the case is serious, criminal liability shall be applied
mutatis mutandis of the Criminal Law.

[11.2.3 Protection of Copy Right

According to the copy right law, anyone who commits any of the following acts of infringement
shall bear civil liahility for such remedies as ceasing the infringement, eliminating its ill effects,
making a public apology, and paying damages, depending on the circumstances:

| publishing a work without the permission of the copyright owner;

| publishing a work of joint authorship as ones very own without the consent of the co-
authors,

| affixing ones name to awork created by another person, for fame or for gain, without
having participated in its creation;

| misrepresenting or distorting awork created by another person;

| making use of a work either by way of performance, broadcasting, exhibition,
publication, and production of motion pictures, television programs or video recordings,
or through adaptation, translation, annotation, or compilation, without the permission of
its copyright owner, unless otherwise provided in this Law;

| making one's of a work created by another person, without paying remuneration in
accordance with regulations;
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| making live broadcasts without the permission of the performers;
| other acts of infringement of copyright, or of relevant rights and interests related to
copyright.

[11.3 Mechanismsto Protect Property Rights
Anyone who commits any of the following acts of infringement shall, depending on the
circumstances, bear civil liability for such remedies as ceasing the infringement, eliminating its ill
effects, making a public apology, for paying damages, and may, in addition, be subjected by the
copyright administration department to such administrative sanctions as confiscation of illegal
income and infliction of afine:

| appropriating or plagiarizing awork created by another person;

| reproducing and distributing awork for commercial purposes without the permission of
its copyright owner;

| publishing a book of which the exclusive right of publication is enjoyed by another
person;

| producing and publishing a sound or video recording without the permission of the
performer;

| reproducing and distributing a sound or video recording produced by another person
without the permission of the producer;

| reproducing and distributing aradio or television program without the permission of the
radio or television station which has produced it;

| producing or selling awork of fine art with forged signature of another author.

A party that fails to perform his contractual obligations, or performs them in a manner, which is not
in conformity with the agreed terms, shall bear civil liability in accordance with the relevant
provisions of the Genera Principles of the Civil Law. Any dispute over infringement of copyright
may be settled through mediation. The dispute may be brought before a peopl€e's court if either on
settlement can be reached, or a party has retracted from the settlement reached through mediation.
If any party refuses to accept mediation, he may also directly bring the dispute before a people's
court.

Any dispute over a copyright contract may be settled through mediation, or be submitted to a
copyright arbitration agency for arbitration in accordance with the arbitration clause of the contract
or a written arbitration agreement subsequently concluded. Parties concerned shall execute the
arbitral award. In case a party fails to execute the award, the other party may apply to a people's
court for its enforcement. The court where the enforcement of the award is sought shall have the
right to refuse its enforcement, if the court finds that the award isin violation of the law. When the
court has refused the enforcement, any party may bring the dispute before a peopl€'s court. Where
there is on arbitration clause in the contract and on arbitration agreement subsequently concluded
either, parties concerned may directly bring the dispute before a people's court. Any party refusing
to accept an administrative sanction may bring the case before a peopl€e's court within three months
from receive the administrative sanction paper.

[11.4 Independence of the Judiciary

The constitutional base for independent judiciary is stated in Article 126, which says that the
people's court exercises judicial power independently in accordance with the provisions of the law,
and is not subject to interference by any administrative organ, public organization or individual.
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[11.4.1 Qualifications for Judges

The Judges Law was enacted in July 1995, which stated that to be of the nationality of the People's
Republic of China, one must have the following qualifications:

i to have reached the age of 23;
to endorse the Constitution of the People's Republic of Ching;
to have fine political and professional quality and to be good in conduct;
to be in good health; and
to have worked for at least two years in the case of graduates from law specialties of
colleges or universities or from non-law specialties of colleges or universities but
possessing the professional knowledge of law;
| or to have worked for at least one year in the case of Bachelors of Law.

Those who have Master's Degree of Law or Doctor's Degree of Law may be not subject to the
abovementioned requirements for the number of years set for work.

Persons to be appointed judges or assistant judges for the first time shall be selected through public
examination and strict appraisal from among the best qualified for the post, and in accordance with
the standards of having both ability and political integrity. Persons to be appointed presidents, vice-
presidents, members of the judicial committees, chief judges, and associate chief judges of
divisions shall be selected from among those who are experienced in practical work.

Persons to have been subjected to criminal punishment for commission of a crime; or have been
discharged from public employment shall not hold the post of ajudge.

[11.4.2 Training and Recruitment Process for Judges

The judicia personnel who do not possess the qualifications as provided prior to the
implementation of this Law shall receive training so as to meet the qualifications as provided by
this Law within a prescribed time limit. The specific measures shall be laid down by the Supreme
People's Court.

111.4.2.1 Appointment and Termin Office

Article 11 of the Judges Law stipulates that ajudge shall be appointed or removed from the post in
accordance with the limit of authority for, and procedures of appointment or removal as prescribed
by the congtitution and laws. The President of the Supreme People's Court shall be elected or
removed by the National People's Congress, the vice-presidents, members of the judicial
committee, chief judges and associate chief judges of divisions of the National People's Congress
upon the recommendation of the President of the Supreme Peopl€e's Court. The presidents of the
local People's Courts at various levels shall be elected or removed by the local Peopl€e's Congresses
at various levels. The vice-presidents, members of the judicial committees, chief judges and
associate chief judges of divisions and judges shall be appointed or removed by the standing
committees of the People's Congresses at the corresponding levels upon the recommendation of the
presidents of those courts. The appointment or removal of the presidents of the intermediate
People's Courts, set up in prefectures of the provinces or autonomous regions or set up in the
municipalities directly under the Central Government, shall be decided by the standing committees
of the People's Congresses of the provinces, autonomous regions or municipalities directly under the
Central Government on the basis of the nominations made by the respective councils of chairmen.
The vice-presidents, members of the judicial committees, chief judges and associate chief judges of
divisions and judges shall be appointed or removed by the standing committees of the people's
congresses of the provinces, autonomous regions or municipalities directly under the Central
Government upon the recommendations of the presidents of the higher People's Courts. The
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presidents of thelocal People's Courts at various|evels set up in the national autonomous areas shall
be elected or removed by the people's congresses at various levels of the national autonomous areas.
The vice-presidents, members of the judicial committees, chief judges and associate chief judges of
divisions and judges shall be appointed or removed by the standing committees of the people's
congresses at the corresponding levels upon the recommendations of the presidents of those courts.
The assistant judges of the People's Courts shall be appointed or removed by the presidents of the
courts where they work. The measure for the appointment or removal of the presidents, vice-
presidents, members of the judicial committees, chief judges and associate chief judges of divisions
and judges of the special People' courts such as the military courts shall be formulated by the
Standing Committees of the National People's Congress separately.

[11.4.2.2 Codes of Ethics
If ajudgeisfound to bein any of the following circumstances, areport shall be submitted according
to law concerning the removal of his or her post:

| having forfeited the nationality of the People's Republic of China; having been
transferred out of this court;

| having no need to maintain his or her original post after a change of post;

| being determined to be incompetent in the post through appraisal;

| being unable to perform the functions and duties of ajudge for along period of time due
to poor health;

| having retired from the post; having resigned the post, or having been dismissed;

i being disqualified from continuing to hold the post because of violation of discipline,
law or commission of a crime; or

| other circumstances that call for removal of the post.

No judges may concurrently be members of the standing committees of the people's congresses, or
hold posts in administrative organs, procuratorial organs, enterprises or institutions, or serve as
lawyers.

Judges who are connected by husband-wife relationship, or who are directly related by blood,
collateral related within three generations, or closely related by marriage may not, at the sametime,
hold the following posts:

| the president, vice-presidents, members of the judicial committee;

| chief judges or associate chief judges of divisions in the same People's Court; the
president, vice-presidents, judges or assistant judges in the same Peopl€e's Court;

| the chief judge, associate chief judges, judges or assistant judges in the same division;
or

| presidents or vice-presidents of the People's Courts at the levels next to each other.

No judges may commit any of the following acts:
1 spread statements damaging the prestige of the State;
i joinillega organizations;
| take part in such activities as assembly, procession and demonstration against the States,
and participate in strikes;
| embezzle money or accept bribes;
| bend law for persons gain;
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extort confessions by torture;

conceal or falsify evidence;

divulge State secrets or secrets of judicial work;

abuse functions and powers; and

| infringe upon the legitimate rights and interests of citizens , legal persons or other
organizations;

| neglect hisor her duty so asto wrongly judge acase or to cause heavy losses to the party
concerned;

| intentionally delay the handling of a case so as to affect the work adversely;

i take advantage of the functions and powers to seek gain for himself or herself or other
people;

i engage in profit-making activities;

| meet the party concerned or his or her agent without authorization and attend dinners or
accept presents given by the party concerned or his or her agent ; or

i commit other actsin violation of law or discipline.

A judge who has committed any of the acts listed above shall be given sanctions; if the case
congtitutes a crime, he or she shall be investigated for criminal responsibility. Sanctions include a
disciplinary warning, a demerit recorded, a grave demerit recorded, demotion, dismissal from the
post and discharge from public employment. The salary of ajudge who has been dismissed from
the post shall at the same time be reduced and his or her grade be demoted. A sanction shall be
authorized and procedures gone through in accordance with the relevant regulations.

[11.4.3 Training and Recruitment Process for Procurators

Qudlifications for a public Procurator is provided by the Law for Procurators. Article 10 of the Law
states that a public procurator must possess the following qualifications.

be of nationality of the People's Republic of Ching;

have reached the age of 23;

endorse the Constitution of the Peopl€e's Republic of Ching;

have fine political and professional quality and to be good in conduct;

be in good hedlth;

have worked for at least two years in the case of graduates from law specialties of
colleges or universities or from non-law specidties of colleges or universities but
possessing the professional knowledge of law; or

| have worked for at least one year in the case of Bachelors of Law.

Those who have Master's Degree of Law or Doctor's Degree of Law may be not subject to the
abovementioned requirements for the number of years set for work. The public procurators who do
not possess the qualifications as provided prior to the implementation of this Law shall receive
training so as to meet the qualifications as provided by this Law within a prescribed time limit. The
specific measures shal be laid down by the Supreme Peopl€'s Procuratorate.

According to Article 11, persons who have been subjected to criminal punishment for commission
of a crime or have been discharged from public employment shall not hold the post of a public
procurator.

A public procurator shall be appointed or removed from the post in accordance with the limit of
authority for, and procedures of appointment or removal as prescribed by the Constitution and laws.
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The Procurator-General of the Supreme People's Procuratorate shall be elected or removed by the
National People's Congress. The Deputy Procurators-General, members of the procuratorial
committee and the procurators shall be appointed or removed by the Standing Committee of the
National People's Congress upon the recommendation of the Procurator-General of the Supreme
Peopl€e's Procuratorate. The chief procurators of the local People's Procuratorates at various levels
shall be elected or removed by the local People's Congresses at the corresponding levels. The deputy
chief procurators, members of the procuratorial committees and procurators shall be appointed or
removed by the standing committees of the people's congresses at the corresponding levels upon
the recommendation of the chief procurators of those procuratorates. The appointment or removal
of the chief procurators of the local People's Procuratorates at the various levels must be reported
to the chief procurators of the Peopl€e's Procuratorates at the next higher level, who shall submit the
matter to the standing committee of the peopl€'s congress at that level for approval. The chief
procurators, deputy chief procurators, members of the procuratorial committees and procurators of
the branches of the People's Procuratorial set up in prefectures in the provinces or autonomous
regions or set up in the municipalities directly under the Central Government shall be appointed or
removed by the standing committees of the people's congresses at the corresponding levels upon
the recommendation of the chief procurators of the Peopl€e's Procuratorates of the provinces,
autonomous regions or municipalities directly under the Central Government. The assistant
procurators of the People's Procuratorates shall be appointed or removed by the chief procurators
of the procuratorates where they work. The measures for the appointment or remova of the chief
procurators, deputy chief procurators, members of the procuratorial committees and procurators of
such specia People's Procuratorates as the military procuratorates shall be formulated by the
Standing Committee of the National People's Congress separately.

[11.4.3.1 Qualifications for Procurators

Persons to be appointed procurators or assistant procurators for the first time shall be selected
through public examination and strict appraisal, from among the best qualified for the post, and in
accordance with the standards of having both ability and political integrity. Persons to be appointed
chief procurators, deputy chief procurators or members of procuratorial committees shall be
selected from among those who are experienced in practical work.

If a public procurator is found to be in any of the following circumstances, a report shall be
submitted according to law concerning the removal of his or her post:

| having forfeited the nationality of the People's Republic of Ching;

| having been transferred out of this procuratorate;

| having no need to maintain his or her original post after a change of post;

| being determined to be incompetent in the post through appraisal;

| being unable to perform the functions and duties of a public procurator for along period
of time due to poor health;

| having retired from the post; having resigned the post, or having been dismissed;

| being disqualified from continuing to hold the post because of violation of discipline,
law or commission of a crime; or

i other circumstances that call for removal of the post.

Where an elected chief procurator of a People's Procuratorate does not possess the qualifications as
provided by this law, or a chief procurator of a People's Procuratorate is elected in violation of the
statutory procedures, the chief procurator of a People's Procuratorate at the next higher level shall
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have the power to apply to the standing committee of the people's congress at that level for
disapproval.

The Procurator-General of the Supreme People's Procuratorate and the chief procurators of the
Peopl€e's Procuratorate of the provinces, autonomous regions or municipalities directly under the
Central Government may make proposals to the standing committees of the people's congresses at
the corresponding levels to remove or replace a chief procurator, a deputy chief procurator or a
member of the procuratorial committee of a People's Procuratorate at lower levels. No public
procurators may concurrently be members of the standing committees of the people's congresses,
or hold posts in administrative organs, judicial organs, enterprises or ingtitutions, or serve as
lawyers.

Public procurators who are connected by husband-wife relationship, or who are directly related by
blood, collaterally related within three generations, or closely related by marriage may not, at the
same time, hold the following posts:
i the chief procurator, deputy chief procurators, or members of the procuratorial
committee in the same People's Procuratorate;
i thechief procurator, deputy chief procurators, procurators or assistant procuratorsin the
same Peopl€'s Procuratorate;
i the procurators or assistant procurators in the same division; or
| chief procurators or deputy chief procurators of the People's Procurators at the levels
next to each other.

No public procurators may commit any of the following acts:
| spread statements damaging the prestige of the State;
i joinillegal organizations;
| take part in such activities as assembly, procession and demonstration against the State;

and

participate in strikes;

embezzle money or receive bribes;

bend law for persona gain;

extort confessions by torture;

conceal or falsify evidence;

divulge State secrets or secrets of procuratorial work;

abuse functions and power;

infringe upon the legitimate rights and interests of citizens, legal persons or other

organizations;

| neglect hisor her duty so asto wrongly judge a case or to cause heavy losses to the party
concerned;

| intentionally delay the handling of a case so asto affect the work adversely;

| take advantage of the functions and powers to seek gain for himself or herself or other
people;

| engage in profit-making activities;

| meet the party concerned or his or her agent without authorization and attend dinners or
accept presents given by the party concerned or his or her agent; or

| commit other acts in violation of law or discipline.

A public procurator who has committed any of the acts listed of this law shall be given sanctions;
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if the case constitutes a crime, he or she shall be investigated for criminal responsibility. The
sanctions include: a disciplinary warning, a demerit recorded, a grave demerit recorded, demotion,
dismissal from the post and discharge from public employment. The salary of a public procurator
who has been dismissed from the post shall at the same time be reduced and his or her grade be
demoted.

A sanction shall be authorized and procedures gone through in accordance with the relevant
regulations. The salary system and scales for public procurators shall, in light of the characteristics
of procuratorial work, be formulated by the State; the salary of a public procurator who has made
special contributions may be raised in advance in accordance with regulations. Public procurators
shall enjoy procuratorial allowances, regiona alowances and other allowances and insurance and
welfare benefits as prescribed by the State.

I11.5 Accessto Justice for the Poor: Legal Aid

China's legal aid system emerged in the mid-1990s. Even though there is no unified lega aid law
in the State level till now, but many regulations have been adopted in central and local level. It is
not designed for fighting against corruption directly, but empowers the poor to seek justice. Of
course, it is a useful tool for the grassroots to appeal to the formal legal institutions.

China's Ministry of Justice formally put forward the proposal to establish legal aid systemin 1994,
A pilot project of legal aid was initiated in some big and medium-sized cities. The practice had
gained great experiences for the formal system to be built.

The Criminal Procedure Law and the Law for Lawyers amended in 1996 provided the legal base
for the legal aid system. Article 34 of the Law stipulated as follows:

"If a case is to be brought in court by a public prosecutor and the defendant involved has not
entrusted anyone to be his defender due to financial difficulties or other reasons the People's Court
may designate a lawyer that is obligated to provide legal aid to serve as a defender."

If the defendant is blind, deaf or mute, or if he is a minor, and thus has not entrusted anyone to be
his defender, the People's Court shall designate a lawyer that is to provide legal aid to serve as a
defender.

If there is any possibility that the defendant may be sentenced to death and yet he has not entrusted
anyone to be his defender, the People's Court shall designate alawyer that isto provide legal aid to
serve as a defender.

Since April 1997, the Ministry of Justice, together with the Supreme People's Court, the Supreme
Procuratory, the Ministry of Public Security, Ministry of Civil Affairs, issued many documents on
legal aid. Local regulations were aso enacted to meet the need. Till now, more than 20 provinces
have adopted local regulations. It would be fair to say that legal aid isin a stage of standardization.

As rules are made, legal aid centers that are to implement those rules are taking shape. There are
more than 2000 legal aid centers at different level, more than 8300 legal aid practitioners
nationwide. Lawyers, notaries, grassroots legal workers are also providing legal aid when needed.
Various social organizations, such asthe All ChinaWomen's Federation, All China Trade Union, the
Y outh League and the Association for the Handicapped, have set up legal aid institutionsto provide
legal aid.

Legal aid centers are structured in four levels: the Legal Aid Center under Ministry of Justice in
State Level, provincia level, municipality level, county and district level. Thefirst two level legal
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aid centers are responsible for management, and the real legal aid work is done in municipality,
county and district level for their respected areas.

To quaify for legal aid, acitizen must show firstly that he has reasonable ground to request for legal
assistance in order to protect his legal rights. He must meet the minimum standard of living or
unemployment relief stipulated by the local government, or other proofs to show that he has real
financial difficulties in paying the legal cost. Legal aid is provided in the form of legal advice,
mediation, defense, representation of parties to court and notary service.

IV.WTO COMMITMENT TO TRANSPARENCY AND ACCOUNTABILITY IN TRADE
AND INVESTMENT ACTIVITIES

Chinas accession of the WTO is considered to be the "win-win" game both for China and for the
international community. China undertakes that only those laws, regulations and other measures
pertaining to or affecting trade in goods, services, TRIPS or the control of foreign exchange that are
published and readily available to other WTO Members, individuals and enterprises, shall be
enforced. In addition, China shall make available to WTO Members, upon request, all laws,
regulations and other measures pertaining to or affecting trade in goods, services, TRIPS or the
control of foreign exchange before such measures are implemented or enforced. In emergency
situations, laws, regulations and other measures shall be made available at the latest when they are
implemented or enforced.

IV.1 Transparency

China shall establish or designate an official journal dedicated to the publication of al laws,
regulations and other measures pertaining to or affecting trade in goods, services, TRIPS or the
control of foreign exchange. After publication of its laws, regulations or other measures in such
journal China shall provide a reasonable period for comment to the appropriate authorities before
such measures are implemented, except for those laws, regulations and other measures involving
national security, specific ensures setting foreign exchange rates or monetary policy and other
measures, the publication of which would impede law enforcement. Chinashall publish thisjournal
on aregular basis and make copies of all issues of this journal readily available to individuals and
enterprises.

Chinashall establish or designate an inquiry point where, upon request of any individual, enterprise
or WTO Member, al information relating to the measures required to be published under paragraph
2(C) of the Protocol may be obtained. Replies to requests for information shall generaly be
provided within 30 days after receipt of a request. In exceptiona cases, replies may be provided
within 45 days after receipt of a request. Notice of the delay and the reasons therefore shall be
provided in writing to the interested party. Replies to WTO Members shall be complete and shall
represent the authoritative view of the Chinese government. Accurate and reliable information shall
be provided to individuals and enterprises.

1V.2 Judicial Review

China shall establish, or designate, and maintain tribunals, contact points and procedures for the
prompt review of al administrative actions relating to the implementation of laws, regulations,
judicia decisions and administrative rulings of general application referred to in Article X:1 of the
GATT 1994, Article CL of the GATS and the relevant provisions of the TRIPS Agreement. Such
tribunals shall be impartial and independent of the agency entrusted with administrative
enforcement and shall not have any substantial interest in the outcome of the matter.

117



Review procedures shall include the opportunity of appeal, without penalty, by individuals or
enterprises affected by any administrative action subject to review. If theinitial right of appeal isto
an administrative body, there shall in all cases be the opportunity to choose to appeal the decision
to ajudicia body. Notice of the decision on appeal shall be given to the appellant and the reasons
for such decision shall be provided in writing. The appellant shall aso be informed of any right to

further appeal.
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ADMINISTRATIVE CAPACITY, CORRUPTION REGULATION,
AND JUDICIAL INDEPENDENCE IN INDIA

Errol D'Souza*
I. INTRODUCTION
As economies globalize the effectiveness with which nations can benefit from this depends
crucially on the capacity of governments to manage resources efficiently as well as to formulate,
implement, and enforce sound policies. The benefits from this in turn depend on the quality of the
institutions that govern economic and social interaction as the delivery of services is mediated
through institutions. This paper accordingly inquires into the organizational capacity,
responsiveness, and motivation of the state administration with reference to India. Thisinquiry is
guided by the premise that the benefits of integration into the world economy are hindered when
organizational and technical capacity in the state administration is weak. Besides administrative
capacity, the broader environment that includes the degree to which dysfunctional behavior and the
subversion of ingtitutions through corruption affects the conduct of ordinary business life through
subverting rules and regulations is another aspect of the governance of ingtitutions that is inquired
into. Finaly, the judiciary provides security against corruption and expropriation and as an
enforcement institution its success depends largely on the extent of its independence as well as the
training and recruitment of the individuals who are its agency. Thus, the paper concludes by
inquiring into how independent the judiciary is, and the adequacy of judges training and tenure that
affects their ability to dispense justice. The mechanism of public legal assistance so as to reduce
exclusion from justice in Indiais also described.

II.ADMINISTRATIVE CAPACITY
The administrative system in India has evolved from the time of the British rule and now has five
distinguishing features:

(1) Thedistrict asthe basic unit of administration;

(2) Centralization of decision making as the principle in policy;

(3) A single dominating civil service with the Indian Administrative Service as the elite
occupying the top position among other allied and subordinate services;

(4) A system of elaborate rules and regulations as a means of maintaining control over the
administration that comprises people from diverse social and training backgrounds and who
are dispersed far from the administrative centers;

(5) A split system of functioning ostensibly to separate questions of policy from those of
administration.! The Desk Officer system introduced in 1973 was intended to deal with
policy-making, planning and problem solving. The Secretariat continued to deal with
administration.

With the advent of globalization, the Government of India, through its Department of
Administrative Reforms, organized a national debate on how to make administration responsive,
accountable and effective. An Action Plan was discussed and concretized in a Conference convened
by the Prime Minister of al the Chief Ministers of the states. This Action Plan dealt with

(1) How to make government accountable and citizen friendly;
(2) Transparency and the right to information; and
(3) Improving the performance and integrity of the public services.

* Professor and Chairman, Economics Area, Indian Institute of Management, Ahmedabad, India.
1 Under Imperial rule, the system had Secretariat and Executive Offices.
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An outcome of this has been that a number of Citizen's Charters have been instituted by centra
departments and state governments (Annual Report, 1997-98 of Ministry of Personnel, Public
Grievances and Pensions, Government of India). Fixed time limits have been specified for handling
grievances and publicizing the names of officers handling grievances and a system of computerized
monitoring has been installed in many departments. With a view to simplifying laws and
procedures, a Commission on Review of Administrative Lawswas set up in 1998. The Commission
recommended:

(1) Compilation of up-to-date information about rules, regulations, and procedures under
different Central Laws administered by various Ministries,

(2) Amendments to 109 Acts;

(3) Repeal of 1382 Central Laws of about 2500 Laws in force as they have become irrelevant;

(4) Unification and harmonization of statutes, laws and regulations with reference to the
perspective of domestic and foreign investors, trade and industry;

(5) Expansion of the system of alternate dispute resolution and more effective utilization of the
Arbitration and Conciliation Act.

The follow-up action on this has been impressive with implementation the recommendations of the
Commission being coordinated by the Department of Administrative Reforms and Public
Grievances and the Legislative Department. Three hundred eighty of the 1382 Centrd Laws
recommended for repeal have already been repealed. The Department of Legal Affairs has created
the International Centre for Alternate Disputes Resolution as a private registered society in
Hyderabad that trains arbitrators, conciliators, and mediators, and provides model contract clauses
to build arbitration into business relationships. These conciliation clauses are in consonance with
the United Nations Commission on International Trade Laws model.

The administration has also drawn up a Minimum Agenda for e-Governance which includes the
setting up of LAN, training and capacity building in IT, redress of grievances using IT, making
available forms on web sites and enabling the submission of these forms online, etc. IT Managers
have been designated in various Ministries and about one-third of the Ministries have online
delivery of services. A Plan schemeto pilot projectsin administrative reformsin the following areas
is also being implemented Evaluation and Benchmarking, Development of Knowledge
Management System, and Assessment of Quality in Government.2 A citizen's charter
initiative is also on since the last five years. These charters have been framed for many central
ministries and state governments and publicize the commitment of the organizations, expected
standards of service delivery, timeframe, grievance redress mechanism, etc. Computerized
Information and Facilitation Counters (IFCs) have also been set up in various ministries and
departments to provide information about schemes and procedures and to appraise the status of
applications and grievances. A code of conduct prescribing standards of integrity for the public
services has aso been formulated and endorsed by the Chief Ministers' Conference and at present
is being given alegal shape.

Despite these positive changes, for the administrative set up in India
amongst the four stages in the decision-making process for any new investment decision by a
foreign investor - (1) screening, (2) planning, (3) implementing, and (4) operating and expanding -
the biggest barrier is at the screening stage itself according to the Boston Consulting
Group (BCG) with the perception being that even "before the foreign investor may even consider a
project, he is aready Enroned." The impression that investors carry, according to BCG, is that

2 A Manua of Quality Management in Government is aready published and circulated to central and state
administrations and training institutes.
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"these guys are nice but haven't organized themselves' which points to the need for attention to
government process and machinery. Similarly, McKinsey in 2001 found that the time taken for
application and approval of FDI projects was too long. Multiple approvals and delays in receiving
licenses have resulted in aloss of investor's confidence. The Confederation of Indian Industry found
for instance that a typical power project requires 43 central government clearances and 57 state
government level clearances. Even though the number of clearances may be similar in OECD
countries, the process is more transparent and relies more on self-certification. An AT Kearney
survey pointed out that bureaucracy and redtape topped the list of investor concerns. The Federation
of Indian Chambers of Commerce and Industry (FICCI) has also recently conducted a study on the
experience of foreign direct investors in India and the obstacles mentioned include the following:
plethora of clearances, archaic legislations (India does not have a separate Foreign Investment
Law), centre-state duality, weak database, unhelpful bureaucracy, labor laws and weak image.

Clearly, Indias main obstacle from enjoying the benefits of globalization is its quality of
governance. At present, the Department of Administrative Reforms & Public Grievances has
responded at a very elementary level by introducing an Incentive Scheme for Model Behavior
which deals with clearing, cleanliness, punctuality, availability and to some extent innovative
efforts to improve work in qualitative terms. This is on a pilot basis and a very limited response.
Much more needs to be done in terms of evaluation and benchmarking, the application of
information technology, and the development of a knowledge management system.

In India, the bureaucracy has been identified with a culture of conformism amongst employees and
a higher authority appropriation by the management. For it to become an effective instrument of
governance, there is an urgent need for change in the following dimensions:

(1) From an administrative culture of conformity with procedures to a culture of performance;

(2) From aculture providing subservice to a culture of responsibility;

(3) From abudgeted cost culture to a culture of cost awareness;

(4) From a continuity and stability culture to a culture of innovation and progressive
development.

The initiatives needed to bolster the administrative capacity of the state span range of measures
that include product, service and process quality improvements, as well as measures related to
costs and productivity, and people involvement and development. The following criteria point to
the enabling actions required in this regard.

(1) Leadership - Strong and sustained support of political leadersis an essential condition for the
success of the reform Leadership stems from an involvement of the head of government,
cabinet ministers, and the administrative heads of departments. As of now, politicians view the
bureaucracy as an obstacle to the achievement of their political goals which has resulted in the
politicization of the bureaucracy and has compromised public service integrity and a loss of
ethics in public life. The administration, on the other hand, needs to encourage employee
empowerment and take an active role in quaity enhancement and training in an attempt to
move from being supervisors to becoming leaders. The Fifth Central Pay Commission of the
Government of India had envisaged a system that is geared to the emergence of
"Administrative Entrepreneurs’ who take risks and stick their necks out for the benefit of the
public. Such public-spirited persons do exist in the administrative services who can be ignited
to become visionaries.
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(2) Policy and Strategy - The administration of government needs to declare a formal policy of
serving the citizen through benchmarking with other administrative departments elsewhere,
staff appraisals, and regular reviews. Central to success is the induction of processes whereby
prior options are reviewed and consultation ranges from staff to government to business
groups whilst setting agenda. A Department of Administrative Reforms, headed by a senior
and outstanding bureaucrat, needs to be established as the most important department of the
government.

(3) People Management - The full potential of the administration is realized through the
development of skills. In anarrow sense, this is the stock of expertise of the staff as given by
its technical knowledge, experience, and know-how. In broader terms, it deals with the
adequacy of training systems, experience in the execution of policies, the extent of
understanding of the impact of alternative delivery mechanisms on policy outcomes, and the
information infrastructure of the administration which encourages communication that is not
strictly univocal and top-down. Training that is integrally linked to career development and
with some autonomy for staff to select their own training schedules as well as to assess
whether training meets their needs is an important requirement currently. For lower level staff
(Group C and D), training should be directed to multi-skilling and enabling them to become
executive assistants so that some of the auxiliary staff could be downsized. For higher level
staff (Group A and B), training needs to focus more on attitudinal change that encourages
decentralized and innovative processes where initiative and change are given precedence over
conformity and excessive stability.

(4) Resources - The primary resources of administration are information and negotiation skills. A
strategy of change which identifies the type of training required in these areas, that will
promote effectiveness on the job, is to be evolved in the Indian context. These programs once
in place should be reviewed and changed to reflect the goals of the administration as the
politico-economic environment evolves. Apart from training abroad where universities have
been more adept in devel oping public administration departments and schools of government,
administrators could be attached for short periods of time to top private sector companies that
have an international presence and that negotiate contracts not only domestically but with
other countries as well.

(5) Customer Stisfaction - Altering government behavior from command and control systemsto
a service orientation aimed at the facilitation rather than distrust of business requires
administrators to relinquish powers, reduce cumbersome procedures, and to apply discretion
in a principled rather than ad hoc manner. Speed in clearing projects for instance requires
streamlining the documentation process, reducing reporting requirements (like the duplication
involved in going through a number of government departments that do not cooperate and
communicate with one another). Audits, which report the time taken to get clearances and
identify complications, could be done internally as well as sought from firms so that a broader
view could be addressed. Navigating the local bureaucratic maze is never easy, especialy for
foreign investors and it requires that they be put a ease in their dealings with public officials.
Apart from speed in processing, quality of access is important and this occurs the more
administration assumes ownership of the process and signals commitment through publicizing
Action Taken Reports on audits.

(6) People Satisfaction - Thisrefersto how administrators themselves feel about their organization
including the work environment, management style, career planning and job security. This
requires the establishment of a fiercely meritocratic structure that systematically weeds out
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incompetent and corrupt administrators. The administrative services in India have been largely
immune from the imposition of penalties due to professiona failure and corruption as complicated
procedures have been instituted as a result of congtitutional guarantees against arbitrary and
vindictive action (Article 311). This has shielded the guilty from swift punishment and caused an
erosion of accountability. Bonuses can be handed out on the basis of regular performance appraisa
of the department which evaluates not only outputs but aso planning and policy, monitoring, as
well as operations. Grievance redressal, by both employees and customers, isan integral part of this.
Apart from redressal at the bureaucratic level, there is aso the need for an Ombudsman outside the
routine bureaucratic machinery.

Performance appraisal is yet another dimension that requires some attention. As of now, Annual
Confidential Reports are written which do not grade on a ten-point scale but use grades like
Outstanding, Good, Average, Poor, etc., which induces an averseness to dlotting an employee as
Average. Performance appraisal on a team basis also needs to be introduced. Also, reporting and
reviewing is not forward looking and is not used for promotions or salary increments. They should
also be shared with employees so that feedback could be used for improving performance. To
enable corrective action, appraisals should be more continuous - quarterly rather than annually.
Finally, to insulate the administration, they should be protected from the use of transfers as a threat
by politicians to influence them. Certain norms like having the premature transfer or removal of
officers, examined by a high powered Civil Services Board comprising the Cabinet Secretary and
other prominent persons from public life, need to be instituted.

Most importantly, the staff should be oriented towards a corporate spirit and this is best achieved
by organizationa forms that shift from speciaized structures based on functions to structures
based on coordinated work teams. The staff also needs to understand and periodicaly revisit the
goals of the organization. This is best achieved by the production of the following documents -
explanatory reports of yearly activity, documents containing statements on the philosophy,
guidelines and purposes of the public body, and formal documents from the senior policymakers
in the organization, such as plans and strategies, training handbooks, and organizationa charts.
The overall objective of the administration should be the minimization of transactions costs for
firms while executing projects - the costs of coordinating the interests of stakeholders, collecting
information, negotiating contracts, monitoring project progress, auditing and organizing loca
beneficiaries.

[1.1 Corruption and Enforcement M echanisms

Corruption is pervasive in India and worldwide the perception is that the system runs on
corruption. As recent as July 2001, the Indian Prime Minister offered to resign in the wake of
scandals relating to Tehelka.com and the Unit Trust of India.3 In arecent study by Transparency
International India, which focused on corruption as faced by the common man,# the most corrupt
sectors in descending order were found to be Police, Health, Power, Education, Rations, Land
Administration, Judiciary, Taxation, Railways, and Telecom. The tota estimated outflow due to
corruption in these sectors was about 10.5 percent of the total compensation made to public sector
employees in a year. The key suggestion made by those surveyed for combating corruption was
for the punishment of wrong doers. India, meanwhile, is a signatory to the ADB-OECD Anti-
Corruption Initiative for Asia-Pacific, which requires it to address three pillars of anti-corruption
activity: Civil service improvement, reduction of bribery, and the closer involvement of civil
society.

3 Tenelkacom secretly filmed officials demanding bribes for arms sales. India's largest mutual fund, the state-run UTI stocked 43
million investors in August 2001 by freezing redemptions.
4 High level collusive corruption was not captured.
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The anti-corruption ingtitutions of the central government are the following:
(1) Prevention of Corruption Act, 1988;

(2) Central Bureau of Investigation;

(3) Central Vigilance Commission;

(4) Chief Vigilance Officersin various ministries and organizations; and
(5) Civil service conducts rules.

The Prevention of Corruption Act which existed earlier was revised in 1987 and the definition of
public servant was expanded to include elected public officials and members of the legislature.
Under this anyone with assets disproportionate to his income is deemed to commit criminal
misconduct. If convicted, the person can be imprisoned from 6 months to 7 years. The Central
Bureau of Investigation (CBI) is the premier investigating police agency in India. It functions
under the Central Vigilance Commission (CVC) with respect to investigation of corruption
cases in public services. It is the body that puts into effect the provisions of the Prevention of
Corruption Act as maor complaints of corruption in government departments and
statutory bodies of the government are investigated by the CBI. As policing is a state (provincial)
subject, the CBI has to take concurrence of the state government for investigating a corruption
offence. Though initially set up as an anti-corruption agency, it now takes up cases of heinous
crimes, terrorism, etc., which somewhat has diluted its focus.

The Central Vigilance Commission was set up in 1964 as the apex organization for maintaining
probity in public life. The lapses investigated by the Commission ranges from misuse of officia
position and violation of prescribed rules and regulations, violation of conduct rules, demand and
acceptance of bribes, and gross negligence of duties to possession of assets disproportionate to
known sources of income. Its advice is not binding on the government though disagreements in
cases mentioned in the annua report are placed before Parliament. The Commission has the
powers to exercise superintendence over the vigilance administration of various ministries of the
Central government, public sector undertakings, etc. In a recent report, the CVC studied the state
of vigilance mechanisms with respect to the members of the premier civil service, the Indian
Administrative Service. The most common |apse amounting to two-thirds of the cases were related
to the failure of officers to observe the limits of their delegated powers conferred on them
statutorily or administratively, for instance, by showing undue favor and causing a loss to the
organization. The demand and acceptance of bribes amounted to 6 percent of the cases and having
assets disproportionate to known sources of income amounted to 10.5 percent of cases. The CVC
concluded that corrupt practices are possibly much more a function of needlessly complex systems
and procedures and that future reform should be directed to putting in place systems that make
decision making less complex and more transparent. The cases also indicated a linkage between
bureaucratic and political corruption and these points to the need for independent civil service
boards to ensure impartial selection for key posts.

Each ministry and public sector organization has a Chief Vigilance Officer (CVO) who is
appointed after clearance from the CVC. All cases of corruption in the organization are to be
referred to the CVO who monitors and takes action on the irregularities and reports them to the
CVC. There is no functionary equivaent to CVOs in state governments. Also, in state
governments, the role of the CBI is played by the vigilance wing of the state police and the role
of the CVC is played by the state vigilance bureaus/ombudsman. . .

The Conduct Rules are quite strict in monitoring the higher civil services. It requires intimation
about all moveable/immovable property at the time of joining the civil service. This does not apply
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to the judiciary, defense forces and other public sector employees. An annual return in respect of
immovable property is to be filed and no acquisition of such property is allowed without previous
intimation to the government. In addition, every transaction exceeding Rs. 15,000 is to be
informed of within a month and officers can accept gifts from friends and relatives on specia
occasions within Rs. 5,000. No speculation in stocks and shares is permitted and there is an
expectation of no conduct unbecoming of a government servant. Currently, the existing
procedures for gathering evidence on corruption include laying traps through a bribe giver
informing the police in advance, search and seizure operations, and demonstrating that assets
owned or possessed are disproportionate to known sources of income. Whistleblowers can play a
very important role in providing information about corruption and mal-administration as people
working in the same department know better as to who is corrupt. A Whistleblowers' Act has been
recommended by the Law Commission of India but is yet to be enacted. Such an Act must, of
course, ensure that informants are protected against retribution and any form of discrimination for
reporting what they perceive to be wrongdoing.

Punishments for corruption today are possible through prosecution under the Prevention
of Corruption Act, 1988, or through departmental actions. Given the slow pace at which
cases are disposed of in the judicia system, the CVC has issued directives that
departmental actions be completed within six months. The CVC has aso recommended
that the Corrupt Public Servants (Forfeiture of property) Act drafted by the Law
Commission be implemented so that confiscation is in addition to conviction and
imprisonment under the Prevention of Corruption Act. Another action that can be taken is
for the government to prescribe rules for confiscation of benami property under Section
8 of the Benami Transaction Prohibition Act. This Act was passed in 1988 and till now
the government has not framed rules so that it can confiscate properties acquired by the
real owner in the name of his benamidars. Another law which has been envisaged over a
long period for eradication of corruption is the Lok Pal (Federal Ombudsman) and Lok
Ayukt Bill. This Bill has been in draft form in Parliament since it was first introduced in
1968 but has not yet been legislated. In its current guise the Prime Minister falls within
its purview. This has stalled the bill because orchestrated attempts to malign the image of
the Prime Minister could affect the functioning of the government and so there is a case
for keeping the PM out of the purview of the Lok Pal.

The person who bribesis equally guilty as the individual who acceptsit. In the 1970s the
US had enacted the Foreign Corrupt Practices Act (FCPA) by making American
companies giving bribes abroad liable to prosecution within the US. By 1997, 34 OECD
countries had signed the anti-bribery convention. In Indiathe chambers of commerce such
as Cll, ASSOCHAM and FICCI are yet to come together to sign an antibribery
convention to ensure their members will not bribe.

Empowering the public through transparency in administration is another method of
enforcement of anti-corruption. The objective of the Freedom of Information Bill, 2000,
is to promote transparency in government activity but it contained many loopholes such
as, for instance, not having penalty clauses for, not providing information. Meanwhile,
many Indian states such as Karnataka, Kerala, Goa, M aharashtra, Rajasthan, Tamil Nadu,
and Andhra Pradesh have enacted their own access to information laws. E-governanceis
another tool of an information led anti-corruption strategy. The Bhoomi (land) project of
online delivery of land records in the state of Karnataka reduced the discretion of public
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officials by introducing provisions for recording requests to ater land records upon sale
or inheritance of land online. Such e-governance schemes can never be comprehensivein
a developing economy due to weak technological infrastructure though it curbs
opportunities for arbitrary action. Another form of public accountability that has been
successfully pioneered by an Indian NGO, the Mazdoor Kisan Shakthi Sangathan, is the
use of jan sunwais (public hearings) which comprises a public audit of development
expenditures by village residents to make officials accountable. A major source of
corruption in Indiais political party financing. The nexus between corruption money and
party funding is highlighted by the accel erated entry of criminalsinto politics. In February
2002 elections in the state of Uttar Pradesh, for instance, seventeen percent of the
candidates had criminal records or charges filed against them. India reguires an enabling
law such as in Thailand where political parties are required to disclose their financial
accounts to the public. Audited political party accounts can make influence peddling
costly. Finally, an effective enforcement mechanism is the voice mechanism of the report
card system used by the Public Affairs Centre in Bangalore which catches individuals
involve in offering bribe, identify the government agencies involved and publishes
comparisons between agencies and service delivery locations so that public scrutiny could
be focused on the agencies.

IIl. THE JUDICIARY, ITSINDEPENDENCE, AND THE COVERAGE OF JUSTICE

Indias legal system is based on English common law. District Courts exist at the first tier
level. High Courts that stand at the head of a state's judicial administration constitute the
second tier. The Supreme Court is the highest tier court in India. It isthe ultimate court of
appeals and hears appeal from the High Courts and is the court of review under
subordinate tribunals. The Supreme Court exercises original jurisdiction in disputes
between the Union and the states or between the states. It can also issue writsin the nature
of habeas corpus, mandamus, prohibition, and certiorari and quo warrantor for the
enforcement of fundamental human rights.

The Department of Justice within the Ministry of Law, Justice and Company Affairs
administrates services within the Supreme Courts, High Courts and other courts and
develops the infrastructure for facilities and administers training for the judges.

The method of selection to the High Courts and Supreme Courts has been a matter of
great controversy. The power of appointment was vested in the executive for many years
until the decision of the Supreme Court in 1993 which reversed it. By that time the
arbitrary transfer of Judges of the-High Court, the manner in which additional Judges in
High Courts were dealt with either by not confirming them or by granting extensions for
short periods, and the arbitrary manner in which several appointments have been made
including the super-session of senior most judges had raised questions about the
desirability of the executive in the process. As of now for the appointment of judges to
the Supreme Court it is the practice that the recommendation should be made by the Chief
Justice of Indiaand his four senior-most colleagues and that judges of the Supreme Court
hailing from the High Court to which the proposed name comes from must be consulted.
The Chief Justice of Indiaand his four senior-most colleagues are the collegiums making
the recommendation to the President who by warrant makes the appointment. The senior-
most judge is to be appointed the Chief Justice of India. This has resulted in the
appointment of judges who do not occupy the position for long periods of time which is
not desirable in that change is a slow process.
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